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| am fifteen and have been in foster care for three years. | aso have ayounger brother age
four and ayounger sister age five who are also in foster care.

As an older child I can pretty much fend for myself, but | feel that the system should be
changed to get younger children out of the system and into stable, loving families. There
have to be good families out there who would love to have young children to raise as their
own.

kkhhkkkhhkkkhkhkkhkhkkhkkhkkkk*%x

| love my parents and know that they are on drugs and can't seem to help themselves, much
less us, but why should my brother, sister, and | have to be punished for their actions? How
much of a chance should they be given before we are given a chance?

kkhkhkkkhhkkkhkhkkhkhkkhkkhkkkk*%x

| know that | don't have the answers, but there has to be a better way. 1'm only akid, but
maybe by the time I'm grown there will be a better way and other children won't have to go
through what my brother, sister, and | have gone through. Maybe all children with parents
who don't love them or who can't care for them will have the chanceto live as part of areal
family with all the love and security of knowing that they are loved, and that no one will
come and move them any minute.

Maybe these children will have the opportunity to have real parentsto call their own, where
they can love and be loved in return. 1'm one of the lucky ones.

Excerpts from "The Lovable Child" by
Miranda "Nikki" Kent, 15, Harvest, Alabama'

1K ent, Miranda, "The Lovable Child," The Heart Knows Something Different: Teenage Voices Fromthe Foster Care
System, ed. Al Desetta (New York: Y outh Communication/Persea Books 1996), 115-117.

X



INTRODUCTION

It has been sixteen years since the federal Adoption Assistance and Child Welfare Act
(AACWA) of 1980% was enacted by the United States Congress to combat the harm children
experience when left "adrift” in the child welfare system. The Act was to have been instrumental
inreforming thejudiciary'shandling of child abuse and negl ect casesthroughout the nationto ensure
that children were not unnecessarily separated from their families when appropriate services could
keep them together, and that if removed, they would be afforded the opportunity to have
permanency, stability and adult nurturancein their lives. 1t was also the impetus for the passage of
numerous state statutesincorporating therequirementsof thefederal act, including provisionsrelated
to family reunification, administrative reviews, permanency planning, and independent living
services.

The enactment of the federal AACWA has made a significant difference in the lives of
thousands of children since its passage. Many children have been protected from the trauma
associated with the unnecessary severance of parental, sibling and other familial ties, and have
benefitted from juvenile courts being more attentive to permanency planning considerations.
However, there are still too many children who languish in our foster care systems and who share
the anguish of fifteen year old Miranda"Nikki" Kent.

The underlying mission of the Michigan court improvement project is to realize the hopes
of abused and neglected children, like"Nikki," who arecurrently inor at risk of long-termfoster care
or institutional placements. A whole-hearted commitment to implementing appropriate reformsin
the handling of child abuse and neglect cases in Michigan and maintaining those aspects of the
current system that are working for children and families will mean that in the future, no Michigan
child will be left without the support and love of family. In November 1995, the American Bar
Association (ABA) Center on Children and the Law and the National Center For State Courts
(NCSC) were awarded a grant by the State Court Administrative Office (SCAQO) of the Michigan
Supreme Court to conduct a statewide assessment of Michigan probate courts' handling of child
abuse and neglect cases. Funded by the Omnibus Budget Reconciliation Act of 1993 (OBRA), the

project is one of many juvenile court improvement projects currently being conducted nationwide

?pL.96-272, 42 U.S.C. 88 620-627, 670-679.



to assist states in developing and implementing plans to ensure that courts are moving children's

cases toward permanency. The assessment consists of three phases:

. a statewide survey of judges and referees presiding over abuse and neglect
proceedings;
. vigits to three sites to interview judges, court administrators, attorneys, FCRB

members, CASA program representatives, FIA staff and others who work with
children and families involved in the child welfare system; and

. individual case tracking consisting of reviews of a representative number of court

child abuse and neglect files.

As Michigan moves to reorganize its statewide court system and establish a unified family
court, it isimperative that the attributes of the current probate court system be retained.® Overall,
this assessment reveal ed that in contrast to many other jurisdictions around the country, Michigan's
probate courts are in or near compliance with many of the standards of the National Council of
Juvenile and Family Court Judges governing the handling of child abuse and neglect cases.*

For the most part, the probate courts have implemented systems of case calendaring and
assignment, case flow management techniques, and early attorney appointment that are enhancing
the courts ability to make timely permanency planning decisions in children's cases. Even more

importantly, themajority of Michigan'sprobate courtsare comprised of specialist judgesand referees

®In 1996, Michigan legidlation was enacted that mandates the statewide creation of a unified family court system. MCL
600.1001 et. seq. This legislation directly impacts on probate courts’ handling of abuse and neglect cases as probate court
jurisdictionwill eventually come under the auspicesof thecircuit court’ sfamily division. Thismeansthat judgesand referees
typically assigned to handle probate court matters, including abuse and neglect cases, may also be required to preside over
other domestic relations matters, such as child custody, child support, visitation, and domestic violence. The legidlative
directive provides:

Not later than July 1, 1997, the chief circuit judge and the chief probate judge shall enter into an agreement that
establishes a plan for how the family division will be operated in that circuit and how the services of the agencies
listed in section 1043 will be coordinated in order to promote more efficient and effective servicesto families and
individuals. In Wayne county such agreement shall be made by the chief circuit judge, chief probate judge, and the
chief judge for Detroit’ s recorder’s court.

MCL 600.1011(1). Should any judicial circuit not develop a plan by July 1, 1997, the Supreme Court of Michigan “shall
develop and implement the plan for that circuit.” MCL 600.1011(2).

“National Council of Juvenile and Family Court Judges, Publication Development Committee, Victims of Child Abuse
Project, Honorable David E. Grossmann, Chairman, Resource Guidelines: Improving Court Practice in Child Abuse and
Neglect Cases(Reno, Nevada: National Council of Juvenileand Family Court Judges 1995). These standardswhich address
all aspectsof ajuvenile court's handling of abuse and neglect caseswill be discussed in greater detail as specific assessment
findings and recommendations are related.



who arerelatively well-educated on child welfare concerns, had previousexperienceinthefield prior
to coming to the bench, and have exhibited leadership and commitment to improving the lives of
children and their families. If the overriding goal of aunified family court system isto better serve
children and families, those involved in implementing this court structure must be cognizant of
Michigan'srole asanational leader in juvenile court reform® and not dismantle those aspects of the
current probate court system that are working well.

Regarding obstaclesto effective court involvement in permanency planning, theareasinneed
of attention include: providing additional training to the judiciary, court staff, and attorneys due to
the creation of family divisions in the circuit courts, enhancing the training and courts quality
control of attorneys representing children, parents, and the FIA; ensuring reasonabl e casel oads for
judges, referees and attorneys, especially those in more urban jurisdictions with a high volume of
cases, and increasing the court time allotted to abuse and neglect cases to enable the judiciary and
parties to fully explore issues relevant to children’s initial removal from their families and
permanency planning.

Although this study's focus was probate court operations, it should also be recognized that
the adequacy of services provided to families by the Family Independence Agency (FIA) and other
agencies also has a profound impact on child protection and permanency planning. This report
should be read in conjunction with the 1996 report of the Binsfeld Children's Commission, In Our
Hands, which identifies and seeks to remedy problemsin the child welfare system related to early
intervention, permanency planning, training of caseworkers, caseload concerns, and child
placement.® Likewise, the September 1995 Final Report of the State Bar of Michigan Children’s
Task Force contains many recommendations that will impact on the quality of justice received by
children in Michigan’s courts.

In consultation with the project’s Advisory Board” and the SCAQ, this report presents the

assessment’ sfindings and makesrecommendationsfor system reform beneficial to the court and the

SFor example, Kent County's Probate Court has received national recognition for its implementation of procedure and
practice that allow for timely and expedited permanency planning decision making. Hardin, M., Rubin, H.T., Baker, D.R.,
A Second Court That Works: Judicial |mplementation of Permanency Planning Reforms (Washington, D.C.: American Bar
Association Center on Children and the Law 1995).

Binsfeld Children's Commission, In Our Hands (Lansing, Michigan: July 1996).

"The membership of the Project Advisory Board is listed in this report’s preface pages.
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families that come beforeit.2 Appendix | to this report outlines all recommendations made in the

body of the document.

8All recommendations are applicable not only to probate courts, but to any family or other Michigan court that will have
jurisdiction over child abuse and neglect mattersin the future.
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. MICHIGAN'SSTATUTORY FRAMEWORK?®

In order to fully understand this assessment and its recommendations, it isimportant that a
general overview of Michigan law relevant to abuse and neglect cases be presented. As will be
explored further inthisreport, Michigan'sstatutory framework requiring frequent reviewsof children
in the foster care system has been instrumental in moving court administrators and others to
implement court procedure and practice that incorporates statutory standards. It has increased the
likelihood that Michigan isin compliance with the mandated requirements of the federal Adoption
Assistance and Child Welfare Act of 1980.° (See Figure One for outline of Michigan law.)

Probate Court Jurisdiction

In Michigan, the juvenile court is currently a division of the probate court.** The probate
court, along with the circuit court (the court of general jurisdiction), and the district court (like the
probate court, a court of limited jurisdiction), comprise the three primary trial courts in the state.
Michigan is the only state where, on a statewide basis, the juvenile court is a part of a separately-
standing probate court. These county probate courts have jurisdiction to preside over child abuse
and negl ect proceedingsincluding termination of parental rights, adoption, juveniledelinquency and
status offenses, and such miscellaneous matters as proceedings regarding emancipation of minors.
Inaddition, they addressmattersthat are usually within thejurisdiction of probate courtsnationwide,
such as civil mental health proceedings, wills and estates, guardianship, and conservatorship. As

“The Michigan law summary consists of selected verbatim excerptsfrom Hardin, M., Rubin, H.T., Baker, D.R., A Second
Court That Works: Judicial |mplementation of Permanency Planning Reforms (Washington, D.C.: American Bar Association
Center on Children and the Law 1995).

9pL. 96-272, 42 U.S.C. 88 620-627, 670-678. Asacondition of receiving federal funds, besides the requirement that
courts make a determination as to whether reasonabl e efforts have been made by alocal department of social services prior
to removal of achild, the federal law mandates that a hearing be held within 18 months after a child enters state-supervised
foster care, and then "periodically" thereafter. This hearing isto determine the permanent plan for the child, which isto be
one of thefollowing: the child will be returned home; the child will be placed for adoption or legal guardianship; the child
will be placed in permanent or long-term foster care because of the child's special needs or circumstances; or the child will
beleft infoster carefor aspecific period of time. If thechildis 16 yearsor over, the hearing should a so address the services
needed to help the child make the transition from foster care to independent living. 42 U.S.C. 88 675(5)(C), 627(a)(2)(B),
672(d). It should be noted that this permanency planning hearing isin addition to the mandatory six-month case plan reviews
that can be conducted by a court or administrative body, such as afoster care review board. 42 U.S.C. § 675(5)(A)(B).

In enacting the permanency planning hearing requirement, Congress intended that the 18-month time limit would
be areal deadline, by which time a definitive permanent placement would be established. 1t was expected that a definitive
permanent plan would be established at that hearing in all but exceptional cases.

1See footnote 3, supra, for discussion of unified family court implementation.
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discussed earlier, effective January 1, 1998, probate court subject matter jurisdictionwill comeunder
the auspices of afamily division of the circuit court. Circuit court judges and referees will handle
al types of domestic relations matters (e.g., abuse and neglect, child custody, child support,
visitation, and domestic violence). MCL 600.1001 et. seq.



PROCEDURAL FLOWCHART FOR CHILD ABUSE AND NEGLECT CASESUNDER MICHIGAN LAW

(CITATIONS ARE TO MICHIGAN RULES)*

24 hours (MCR 5.965(A))

Within 63 daysif out of parental
home (MCR 5.972(A))

Within 35 daysif out
of parental home
(MCR 5.973(A)(2))

If in foster care, every 91 days
during first year; every 182 days
thereafter (MCR 5.973 (B)(2))

Within 364 days from the time of the
initial  disposition order (MCR
5.973(C)(2)

Agency can file TPR petition
anytime. Must file petition 42 days
after permanency planning hearing
if TPR is appropriate (MCR
5.974(F)(1)(3))

TPR hearing must occur within
42 days of date of petition filed
(MCR 5.974(F)(1)(b))

REMOVAL OF CHILD FROM
PARENTAL HOME (MCR 5.963)

PRELIMINARY HEARING
(MCR 5|965)
|

ADJUDICATORY TRIAL
(MCR 5.972)

INITIAL DISPOSI TIONAL HEARING
(MCR 5.973(A))

DISPOSITIONAL REVIEW
HEARING (MCH 5.973(B))

PERMANENCY PLANNING
HEARING (M cslz 5.973(C)

TERMINATION OF PARENTAL RIGHTS
HEARING (MCR 5.974)

Within six months, if not
removed (MCR 5.972(A))

If not removed, interval within
court’sdiscretion (MCR
5.973(A)(2))

If not in foster care, every 182
days (MCR 5.973(D))

* Reproduced with some modifications from Hardin, Rubin, and Baker, A Second Court That Works, 10.



Emergency Removal and Preliminary Hearings

Michigan law providesfor apreliminary hearing within 24 hours of the child'sremoval from
the parental home (Sundays and holidays are usually excepted). MCR 5.965(A). A police officer
may remove achild from the homewithout acourt order if there are reasonabl e groundsto conclude
that thechild'shealth, safety, or welfareisendangered. MCL 712A.14. A protective servicesworker
must obtain court authorization before removing achild. Thisisusually done by obtaining ajudge
or referee's verbal approval over the telephone. MCR 5.963(B).

At the preliminary hearing, the court decides whether thereis probable cause to believe that
the child has been abused or neglected. If the court finds probable cause, it will authorize thefiling
of apetition. In determining whether the removal of the child is necessary, the court must consider
whether:

. custody of the child with the parents presents a substantial risk of harm to the life,

physical health, or mental well-being of the child;

. no provision of service or other arrangement except removal can adequately
safeguard the child while in parental care;

. the child cannot be adequately safeguarded by ordering the alleged perpetrator from
the family home; and

. conditions of child custody away from the parents are adequate to safeguard the
health and welfare of the child

MCL 712A.13a(4); MCR 5.965(C)(2). Preliminary hearings are held to protect the constitutional
rights of family members during emergency situations. MCL 712A.13a(2); MCR 5.965(B)(9).

At the time of the preliminary hearing, the court must begin to immediately work toward
permanency for the child by evaluating efforts used to prevent the placement, and ordering
appropriate reunification services when out-of-home placement is necessary. Within 30 daysof the
child's removal, the FIA must submit an initial service plan for the family to the court. MCL
712A.13(a)(8); MCR 5.965(C)(6).

Adjudicatory Hearings/Trials
An adjudicatory hearing or trial is held within 63 days of the child's placement outside the
home by the court, or within six months if the child remains in the parental home. The court does

have some discretion to postpone the hearing under specified circumstances. MCR 5.972(A). The

8



respondents have aright to ajury trial. MCL 712A.17(2); MCR 5.971(B)(3)(a). The burden of
proof is on the petitioner, and an allegation must be proven by a preponderance of the evidence.
MCR 5.972(C)(1).

The parents must be properly served if the adjudication of the case is to proceed. MCR
5.972(B). Notice may be provided by personal service. If thejudgeissatisfied that personal service
isimpracticable, he or she may order service by registered mail to aparent’ slast known address, or
by publication, or both. The hearing date must allow 72 hoursfollowing personal service, five days
following in-state registered mail, 14 days following out-of-state registered mail, or one week
following asingle publication in alocal newspaper. MCL 712A.13; MCR 5.9713(C)(1).

Initial Dispositional Hearings

After achild has been found to be abused or neglected, Michigan law requiresthat the court
hold an initial dispositional hearing within 35 days of the adjudicatory hearing or trial. MCR
5.973(A). Prior tothedispositional hearing, the FIA must submit an agency report and acaseservice
plan for the family. Parents also have aright to notice of all dispositional review hearings and the
permanency planning hearing. MCL 712A.19 & 19a; MCR 5.973. The court may hold a
dispositional hearing without the respondents if they have been properly served. All relevant and
material evidence, including hearsay, may be admitted at the hearing.

At the dispositional hearing, the court determines who will have custody of the child. In
addition, the court must rule on the services to be provided to the parents and child, the child's

placement, and permissible visitation between parents and child. MCL 712A.18f; MCR 5.973.

Dispositional Review Hearings

Michigan law requiresthat, after theinitial disposition, the FIA must submit arevised case
plan to the court every 90 daysif the child isin an out-of-home placement. Subsequent to theinitial
dispositional review, further court reviews are held every 91 days during the child's first year of
placement and every 182 days after the first year. MCL 712A.19(3); MCR 5.973(B)(2). In
accordance with the law, the court has the discretion to schedul e earlier reviews sua sponte or upon
the petition of any party. MCL 712A.19(3)&(8); MCR 5.973(B)(3).



Respondents may be notified of proceedingsthrough service of processor by scheduling the
hearing on the record at the preceding hearing. All relevant and materia evidence, including
hearsay, may be admitted at the hearing.

The purpose of the dispositional review hearing is to determine whether progressis being
made to comply with the previous court order and agency case serviceplan. MCR 5.973(B)(1). The
court reviewswhether appropriate serviceshave been provided to thefamily and whether the parents
have complied with and benefited from services. The court al so eval uates visitation between parents
and their children. After the hearing, the court may return the child home, modify the case service
plan, or continue the prior dispositional order. MCL 712A.19(6) & (7); MCR 5.973(B)(7).

Permanency Planning Hearings

Under Michigan law, a permanency planning hearing must be held within 364 days from
disposition, if thechildisnot returned to the parents or freed for adoption. MCL 712A.19a(1); MCR
5.973(C). The permanency planning hearingisheld to review the status of the child and the progress
being made toward the child's return home, or to show why the child should not be placed in the
permanent custody of the court. MCL 712A.19a(2).

A child must be returned home unless areturn would cause asubstantial risk of harm to the
child'slife, physical health, or mental well-being. MCL 712A.19a(4); MCR 5.973(C)(4). Failure
of the parent to substantially comply with the service plan is proof of "substantial risk." MCL
712A.19a(4)(a); MCR 5.973(C)(4)(a). If the court determines that the child cannot be returned
home, the FIA must file a petition for termination of parenta rights within 42 days. MCL
712A.19a(5); MCR 5.973(C)(4)(c). If the FIA can demonstrate that atermination is clearly not in
the child's best interest, the court may extend the foster care placement. MCL 712A.19a(5) & (6);
MCR 5.973(C)(4)(c) & (d).

If the court finds that the FIA hasfailed to establish that parental rightsterminationisnotin
achild’ sbest interest and the child cannot be returned home at the time of a dispositional review or
permanency planning hearing, the FIA must file asupplemental petition for termination of parental
rights within 42 days of the hearing. MCR 5.974(F)(1)(a).
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Transfers of Guardianship

Occasionally, arelative who has been caring for an abused and neglected child will be urged

by a juvenile court to file a guardianship action. A probate court's juvenile division can order a

guardianship within a child abuse or neglect case. Someone must bring a separate action in the

probate court. In addition, a child, fourteen or older may file a petition for guardianship. MCL

700.424.

Termination of Parental Rights

A termination of parental rights (TPR) action may be brought at the initial dispositional

hearing or any time thereafter. MCR 5.973(A). The purpose of atermination action isto free the

child for adoption. Parental rights may be terminated on the following grounds:

desertion of achild for more than 90 days,

physical or sexual abuse likely to recur in the foreseeable future if the child is
returned home;

failure of the parent to rectify the conditionsthat |ed to the child'sremoval within 182
days and thereis no reasonable likelihood that the condition will be rectified within
areasonabl e time considering the age of the child;

the parent's long-term neglect of the child will continue into the foreseeable future,
without regard to the parent's intent or blameworthiness;

imprisonment of the parent for morethan two yearswill deprivethechild of anormal
home;

prior termination of asibling and prior attemptsto rehabilitate the parents have been
unsuccessful; and/or,

child will be harmed if returned.

MCL 712A.190(3).

The TPR hearing must be held within 42 days after the supplemental petition for termination

has been filed. The court may adjourn the hearing for up to another 21 daysfor good cause shown.
MCR 5.974. Notice of the hearing must be served on the parties.
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The petitioner has the burden of proof in seeking to terminate parental rights. MCR
5.974(A)(3). The petition’s allegations must be proven by clear and convincing evidence. MCR
5.974 (F)(3). If the TPR petition is brought at the initial disposition, all material and relevant
evidence may beintroduced to establish the grounds. MCR 5.974(F)(2). If the TPR petitionisfiled
after theinitial disposition, hearsay evidenceisadmissible. Hearsay evidenceisawaysadmissible
to prove that termination isin the child's best interest.

The court must issue adecisionin atermination of parental rightsaction within 28 days after
the hearing is completed. MCR 5.974(G). If parental rights are terminated, review hearings will
continue every 182 days as long as the child remains in foster care. The purpose of these review
hearings is to monitor the progress in obtaining a permanent placement for the child. MCL
712A.19¢(1); MCR 5.974(J)

Limitson Voluntary Placements

Federa law limits payment of federal matching funds in regard to the length of time for
children placed into voluntary foster care without court approval. The law provides that matching
funds may be paid for no longer than 180 days, unless a court determines that continued placement
isin the best interests of the child. Federal law also provides that there be awritten agreement for
any child voluntarily placed in foster care without court approval, and that if parents revoke the
agreement the agency must return the child or persuade a court that keeping the child in foster care
isin the child's best interests. 42 U.S.C. §8672(d) & 672(f); 45 CFR 81356.30(b).

Michigan law does not contain specific provisions addressing voluntary placements. Under
FIA policy, avoluntary placement may only be accepted for up to 30 days, and very specific criteria
apply. If achild should beinavoluntary placement and needsto continuein that placement for more
than 30 days, the usual court processfor abuse and neglect cases will be applied, including holding

apreliminary hearing.

L egal Representation of the Parties
Children

Thefederal Child Abuse Prevention and Treatment Act of 1974 mandatesthat children who
are the subject of neglect or dependency proceedings be appointed independent representation to
protect their rights. 42 U.S.C. § 5106a(b)(6). Likewise, Michigan law requires the appointment of
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an attorney for the child at every hearing in a child abuse and neglect action, including the
preliminary hearing. MCL 712A.17¢(7) & 722.630; MCR 5.915(B)(2) & 5.965(B)(2). The child
may not waive hisor her right to counsel. MCL 712A.17¢(7).

Michigan law also providesthat, in addition to appointing an attorney for the child, the judge
may appoint aguardian ad litem for the child if the court finds the welfare of the child requiresit.
MCR 5.916. In countiesin which a Court-Appointed Special Advocate (CASA) program exists, a
CASA volunteer may be appointed as the child's guardian ad litem.

Parents

Parents who are named as respondents in abuse and neglect petitions are entitled to
representation by an attorney under Michigan law. Parents must be advised of their right to the
appointment of counsel even if they cannot afford representation at each hearing. If they are

indigent, the court will appoint them counsel. MCL 712A.17¢c(4); MCR 5.915(B).

Petitioner

The prosecuting attorney for the county, if requested by the court, is required to review a
child abuse and neglect petition for legal sufficiency and appear at all child abuse and neglect
proceedings. MCR 5.914(A). If requested by the FIA or an agent of the FIA, the prosecuting
attorney is statutorily required to act asa“lega consultant” to the FIA or the FIA’ s agent in child
protection cases. MCL 712A.17(5); MCR 5.914(B)(1).*? Should the prosecuting attorney fail to
appear as the “legal consultant” for the FIA or its agent, the FIA or its agent has the discretion to
employ alternative counsel. MCL 712A.17(5); MCR 5.914(C)(2).

2For adiscussion of the lack of legal clarity asto the prosecutor’ srolein child protection proceedings, see Duquette, D.,
Michigan Child Welfare Law: Child Protection, Foster Care, Termination of Parental Rights(Michigan Department of Social
Services 1994), 108-109.
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1.  ASSESSMENT METHODOLOGY
The Statewide Survey of Judges And Referees

Survey Design and Pilot Testing

Indrafting the survey instrument, project staff relied primarily on survey instrumentsalready
devel oped by the American Bar Association Center on Children and the Law and the National Center
For States Courts.* They incorporated questions drafted for previous surveys, added some
additional ones, and made numerous changes to address Michigan law, practice and procedure.

Prior to distributing the survey, staff produced severa draftsfor the SCAO, project Advisory
Board and Michigan consultantsto review. Advisory Board memberswere asked for their feedback
on both the content and presentation of the questionnaire. They were requested to pay particular
attention to whether the survey covered topics of relevance to court participants and other child
advocates in Michigan.

In addition, a number of Michigan judges and referees were asked to pilot test the
guestionnaire and to make comments and suggestions throughout, particularly if there were items
which were difficult to understand or issues missed. They were also asked to time how long it took
to completethe survey. Based on their feedback, project staff made final changesto theinstrument.

The final twenty-three page survey instrument included fourteen sections on the following
subjects:

. Background and Training of Judges and Referees;
. Judicial Workload;

. Case Assignment and Scheduling;

. Reports,

. Hearings;

. Court Delays;

. Services;

. Reasonable Efforts;

1B0f great help to the project team was the publication, Hardin, M., Elstein, S, Krochalk, P., & Smith, B., Improving Sate
Courts Performancein Child Protection Cases: User'sManual For Conducting Your Court Assessment (Washington, D.C.:
American Bar Association Center on Children and the Law 1995).
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. Representation of Parents;

. Representation of Children;

. Assessment of Court Participants (e.g., attorneys, caseworkers, CASAS, Jurists);
. Indian Child Welfare Act (ICWA);

. Foster Care Review Board,

. Judicial Input on Unique and Other Programs; and

. Court Input on Recommendations for Court Reform.

Sample Selection and Data Collection

An adapted Dillman** method was used for survey distribution and data collection. Project
staff worked with the SCA O to select the samplefor thissurvey. All Michigan county probate courts
(n=78) were a part of the sample. With a cover letter from the SCAO advising the courts of the
importance of the assessment, the questionnaire was mailed to each Chief Judge to befilled out by
the Chief Judges or his or her designee, as well as one representative referee if one were appointed
in the county.

Initial distribution of the survey took placein late April 1996. About one month following
initial distribution of thesurvey, the SCA O sent out asecond mailing to thosein the samplewho had
not yet replied. InJuly, inafinal effort to increase the response rate, SCAO interns telephoned the
county probate courts that had yet to respond, requesting that they return the completed survey ina
timely manner. When necessary, interns sent blank copies of the questionnaire to the jurisdictions
by facsimile. Several |ate respondentsreturned their completed questionnairesby facsimileaswell.
Data collection ended in early August 1996. Project staff developed a tracking method to identify
respondents by number and classify completed surveys as they were returned.

A total of 68 judges (out of 78) and 45 referees (out of 57) responded within the specified
time for reply. This reflects an overall response rate of 83.7 percent, a very high response rate,
particularly considering thelength of the survey (23 pages) and time estimated to fill it out (30 to 45

minutes). A few guestionnaires were submitted after the deadline for responding and could not be

“Dillman, D.A., Mail and Telephone Surveys: The Total Design Method (New Y ork: John Wiley 1978).
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included in the analysis. Approximately twenty-one jurisdictions aso returned a blank
guestionnaire, reporting that they did not have a referee. Upon receipt of the filled-out survey
instruments, project staff input and analyzed the data. The survey findings are cited throughout this
report.

Visitsto County Probate Courts

As part of the court improvement assessment, it was essential that project staff be afforded
the opportunity to observe child abuse and neglect hearingsfirst-hand, in part to evaluatethevalidity
of the statewide survey of judges and referees and to gain court participants insight on court
improvement. In consultation with the Court Improvement Program Advisory Board and
representatives of the SCAQ, it was decided that probate courts in three counties would be visited
to enable project staff to interview court participants (e.g., judges, referees, court administrators,
attorneysfor parties, FI A personnel, CASAs, and FCRB representatives), observe court proceedings,
and review arandom sample of individual casefiles.

The counties selected were: Wayne County (Detroit), Jackson County, and Roscommon
County. TheAdvisory Board and the SCA O agreed that the countiesvisited should berepresentative
of urban, rural, and semi-urban jurisdictions. It wasfelt that countieswith varying popul ations may
have unique issues relevant to juvenile court reform that needed to be identified and assessed.
Wayne County was chosen asthe urban site because at |east one-half of Michigan childreninfoster
care reside there. Jackson and Roscommon Counties were selected, as the sites were relatively
accessible to project staff and met the criterion for population size.

Staff of the ABA Center on Children and the Law and the National Center for State Courts,
aswell as SCAO interns and a Michigan consultant to the project, conducted site visitsin May and
August 1996. Project staff spent approximately five days in Detroit and approximately three days
in the Jackson and Roscommon sites. An SCAO intern and a consultant to the project remained
several additional days in Jackson County to complete case file reviews and court observation.

At thetime of, and subsequent to, sitevisits, project staff wroteup their observationsof visits
for inclusion in this report. In order to clarify issues and speak with individuals who were not
available during scheduled site visits, additional interviews were conducted via the tel ephone.

Interview findings were categorized for the most part as follows:

. Basic background information on county, including popul ation sizeand composition;
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. Probate court organization, staffing and budget;

. Number and types of cases handled;
. Court personnel caseloads;
. Court calendaring, assignment and processing of casesby hearing type(including use

of computer technology);

. Legal representation of parties (FIA, children, parents);

. Court facilities and security;

. Unique and other programs addressing child abuse and neglect cases; and
. Juvenile court participants observations and recommendations for change.

Individual Case File Review

Reviewsof casefileswereconducted at thethreesitessel ected for concentrated examination.
Files were reviewed to collect information on the timeliness of mgor events for the case type.
Ideally, thisinformation should be avail able through a court’ sautomated records system. However,
the assessment team was advised that the information sought either was not available in the courts
computer records or that retrieving the information would require special programming. For these
reasons, it was decided that it would be faster and easier to collect data by examining the courts
“paper” case files. The one exception to this method was the review of three automated reports
provided by Wayne County’s Juvenile Division.

File samples were comprised of cases originaly filed in 1993. That year was selected
because it is recent enough to reflect current court practices, but at the same time, case records
should include asubstantial number of actionsthat have reached resol ution through dismissal of the
action or permanency planning, including termination of parental rights.

Due to the relatively small number of cases filed each year in Roscommon and Jackson
Counties, the samples included all abuse and neglect actions filed in 1993 in those courts.”® The
Roscommon sampleincluded 12 cases. The Jackson sample was made up of 49 cases. For Wayne

County, the assessment team reviewed arandom case sample of 98 cases, aswell as the automated

T he court in Jackson County does not identify abuse and neglect actions separately from other juvenile matters so it was
difficult to determine the total number of casesfiled and ensure that al were included in the sample.
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reports provided by the Juvenile Division.’® These reports included: alist of all petitions filed in
1993 (totaling 2907); alist of all open cases and their current status; and alist of al casesinwhich
parental rights had been terminated with the date of termination.

Common instruments were used for all sites. The measures made included the following

times:

Date of removal to preliminary hearing date;
. Removal or preliminary hearing date to the date the case was adjudicated;*’
. Removal or preliminary hearing date to disposition;

. Adjudication to disposition;

. Removal to first review hearing;
. Disposition to first review hearing;
. Average times between review hearings; and

Removal to termination of parental rights.

In addition to times between events, measureswere made of thelength of time children spent
in foster care. For purposes of the sample, the end of placement was the date the child returned
home, the date the child entered a permanent placement, the date a termination of parental rights
order was made, the date the child reached majority, or the date the case was closed.

Counts were made of the number of times adjudicatory, dispositional, and termination

hearings were continued and the length of time that passed between the first scheduled date for the

%The original plan in Wayne County was to randomly sample 200 cases. However, 102 of the randomly selected paper
files were not available for assessment. Project staff had some concern that the 102 unavailable case files might differ in
certain key characteristics compared with the avail able 98 casefilesand biasthe sampleresults. For example, the casesfrom
the unavailable files might be on judges’ or referees’ desks because they were more complex and problematic. This proved
not to bethe case. A comparison of timeintervalsfrom the sampled 98 cases and the total population of 2907 cases showed
that the characteristics of the 98 cases are areflection of the total population. This congruency between the sample and the
population is evidence that available and unavailable samples do not differ in key characteristics and that the 98 cases are
an accurate sample of thetotal. It should be noted that the unavailabl e files could have been retrieved through the use of the
Juvenile Division’s computerized case tracking system. Internal court procedure requires clerks or anyone removing afile
from the central file room to enter the file’ s location into the computer system.

"Removal was used as the starting date for measurements for children in out of home placement and the preliminary
hearing date for children who were not removed.
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event and the date on which it actually occurred. The percentages of hearings of each major event
typethat were uncontested or contested also were calculated. The samplealso provided information
on the timeliness of notice of the proceedings to parents and the rate of attorney appointments for

parties.
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V. INTRODUCTION TO MAJOR FINDINGS AND RECOMMENDATIONS

One aspect of the statewide evaluation is a comparison of current laws and practices to
federal requirements and the recommendations of national experts for ideal practicesin managing
thejudiciary's child abuse and neglect caseload. Two relatively recent publicationswill be cited in
discussing model standards for case handling. The first is Resource Guidelines: Improving Court
Practicein Child Abuse and Neglect Cases'® (hereinafter " The Resource Guidelines') endorsed by
the National Council of Juvenile and Family Court Judges (NCJFCJ), the Conference of Chief
Judges, the Conference of State Court Administrators, and the American Bar Association. The
second source for comparison, one that is particularly relevant to examining court practices in
Michigan, is A Second Court That Works: Judicial Implementation of Permanency Planning
Reforms™® which is a comprehensive assessment of the Kent County Probate Court's handling of
child abuse and neglect cases.”

The Resource Guidelines are based on the insight of the nation's juvenile court judges who
are members of the NCJIFCJ, representatives of the National Conference of Chief Justices, the
American Bar Association (ABA) Judicial Administration Division, as well as the staff of the
NCJFCJ, itsresearch arm the National Center for Juvenile Justice, the ABA Center on Childrenand
the Law, and the Hamilton County Juvenile Court of Cincinnati, Ohio. As stated in the Resource
Guidelines, the guidelines "are recommended for use by judges, court personnel, social service
workers, attorneysand rel ated professional s[to] ensurethat asmany children aspossiblehavestable,
caring, and supportive families, not only during their early years, but for a lifetime."? The
overriding principle of the guidelinesis that child abuse and neglect cases must be a court priority

if timely and thoughtful case decision-makingisto occur inthe casesof our most vulnerablecitizens.

¥National Council of Juvenile and Family Court Judges, Publication Development Committee, Victims of Child Abuse
Project, Honorable David E. Grossmann, Chairman, Resource Guidelines: Improving Court Practice in Child Abuse and
Neglect Cases (Reno, Nevada: National Council of Juvenile and Family Court Judges 1995).

®Hardin, M., Rubin, H.T., Baker, D.R., A Second Court That Works: Judicial | mplementation of Permanency Planning
Reforms (Washington, D.C.: American Bar Association Center on Children and the Law 1995).

PFor the most part, the Kent County Probate Court has established procedure and practice that model the Resource
Guidelines and have been instrumental in facilitating the expeditious implementation of permanency plans. Discussion of
Kent County Probate Court'spracticeswill bebriefly highlightedinthisreport where appropriate. For amorein-depth review
of that court, one should refer to that study's report cited above.

ZNational Council of Juvenile and Family Court Judges, Resource Guidelines, 8.
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Inaddition to the above-cited publications, recommendationsincorporatethe concernsof the
Michigan State Court Administrative Office (SCAQO), the Project Advisory Board, and the
individuals interviewed at the three county sites. They also specifically address Recommendation
60 of the Binsfeld's Children Commission that "[t]he FIA and the State Court Administrative Office
(SCAOQ), through the Court Improvement Project Advisory Committee, shall explore waysto make
quarterly review hearings on neglect and abuse more effective."#

Thisreport'sfollowing sectionsoutline the NCIFCJ's Resource Guidelinesand evaluates, in
light of the assessment's findings, whether Michigan probate courts’ handling of abuse and neglect
casesisin compliancewith the guidelines. In so doing, observations and recommendations coming
out of this project’s site visits and the Kent County Probate Court report are also discussed when

applicable.

2Bjnsfeld Children's Commission, In Our Hands (Lansing, Michigan: July 1996), 111.
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V. RECOMMENDATIONS ON CALENDARING FOR ONE FAMILY - ONE JUDGE
RECOMMENDATION 1.

The Michigan Supreme Court and SCAO should ensure that a direct calendaring
system of case assignment in child abuse and neglect cases be established and maintained in

all counties.

Commentary:
The SCAO should work with those few jurisdictions in the state that are reporting that the

same case is assigned to multiple judicia officers to determine whether in fact this is actually
happening, andif itisoccurring, to encouragethereplication of caseassignment practicesbeing used
in other parts of the state that adhere to the "One Family-One Judge" guideline.

The Resource Guidelines support the implementation and use of "direct calendaring,” the
system of case assignment in which onejudicial officer isassigned to achild or afamily throughout
thelife of acase, as opposed to the "master calendaring” system in which multiplejudicial officers
areassigned. Given the complexity and long-term nature of abuse and neglect cases, the Guidelines
state"[d]irect calendaring enablesjudgesor judicia officersto becomethoroughly familiar withthe
needs of children and families, the efforts over time made to address those needs, and the
complexitiesof each family'ssituation[,]" thereby makingit "morelikely [they will] make decisions

consistent with the best interests of the child."?3

Michigan's Compliance with Guideline

With some exceptions, primarily related to the transfer of cases after preliminary hearings,
Michigan's probate courts appear to be adhering to the concept of "One Family - One Judge." The
statewide survey of judges and referees reveal ed that the majority of judges and refereesfrom large
jurisdictions reported that one judicial officer hears the preliminary hearing and then the case is
reassigned to another judicia officer for the life of the case. Judges and referees from smaller
jurisdictions differed in their response in that the majority of judges reported that a single judicial

officer presidesover theentire casewhiletherefereesdescribed the preliminary hearing casetransfer

ZNational Council of Juvenile and Family Court Judges, Resource Guidelines, 19.
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system. Thisfinding may indicate that, in smaller jurisdictions with both judges and referees, the
referee often presides over the preliminary hearing, with the case then being transferred to ajudge.
In jurisdictions with no referees, one judge handles al proceedingsin a particular case.

The state survey also found that only 2.2 and 9.5 percent of judges in smaller and larger
jurisdictions,® respectively, reported that the same case is assigned to multiple judicial officers. It
should be noted that ahigher percentage of referees (33.3 percent) from largejurisdictionsindicated
that the same case is assigned to multiple officers.

Site visit findings confirm the statewide survey results on the issue of continuity of
representation. In contrast to other states' large urban centers, the Wayne County, Probate Court,
Juvenile Division hasimplemented written case assignment proceduresthat increase the probability
that in the great majority of hearings, a judge or referee familiar with the case will preside over it.
Generally, asinglejudicial officer will hear a case from the time of the child'sinitial removal until
the caseis closed (e.g., permanency planning implemented). The exceptions to this rule are cases
in which a referee is initially assigned and a party to the proceedings requests a judge, post-
termination reviews over which visiting referees preside, cases which are reassigned at the time of
thepreliminary hearing if they areidentified asbeing opened and having ahistory with the court, and
parental rights termination trials that referees do not hear.

Inaddition, in Wayne County, every effortismadeto bring the cases of sibling groupshbefore
the same judge or referee. Should one judicia officer hear a preliminary hearing and identify the
child asbeing part of asibling group already in the system, that child's case will be transferred to the
judicial officer adready assigned tothefamily. Likewise, if achild who hasbeen adjudicated abused
and neglected later becomesthe subject of delinquency proceedings, hisor her casewill be assigned
to the judge or referee who handled the abuse and neglect case. Both court fileswill be provided to
the court.

In Jackson and Roscommon Counties, continuity of case assignment is more the rule than
the exception. In Roscommon County, onejudge presidesover all stagesof individual casesin both

abuse and neglect and delinquency matters. In Jackson County, which may be reflective of many

29 ze of jurisdiction was measured by number of cases handled by judges and referees. Small jurisdictionswere onesin
which the average annual caseload per judge was zero to 1,000 cases annually; large jurisdictions were ones in which the
annual caseload per judge was 1,000 plus cases.
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Michigan counties, areferee handles most of the preliminary hearings with those cases being later
transferred to the full-time judge.

Individual case file review support interview findings. In Jackson County, of a sample of
forty-nine cases (all abuse and neglect actionsfiled in 1993), 46 percent of cases were heard by one
judicial officer, 52 percent were heard by two, and 2 percent were heard by three. In Roscommon
County, areview of all twelve abuse and neglect actions filed in 1993 revealed that 91.7 percent
were heard by one judicia officer and 8.3 percent by two.

Given that the Resource Guidelinesrecommend that onejudicial officer should preside over
thelife of acase, theissueof casesbeing transferred from refereeto judge after preliminary hearings
needs to be addressed given the widespread use of this practice throughout Michigan. This system
of case transference is not the ideal and every effort should be made to establish procedures, such
as those implemented in Wayne County, that assure continuity of representation in most cases. As
reported inthe af orementioned study of the Kent County Probate Court, which hasacase assignment
system similar to Jackson County, theavailability of refereesto assist judgesin the handling of child
abuse and neglect casel oads can "materially assist the court's efficiency."# Similarly, the Resource
Guidelines state:

The use of judge-supervised judicial officers [referees] can be an appropriate alternative
when judges, particularly in large urban areas, are faced with increasing child abuse and
neglect caseloads. Theuseof judicial officerscan provide several advantages. [T]he use of
judicial officers is cost-effective, significantly increasing the staffing resources needed to
move these cases through the system in atimely manner with close judicial oversight. By
reducing hearing costs, the use of judicial officersallowsacourt system to devote moretime
to each case, resulting in lower caseloads, fewer delays and closer monitoring of cases.®

These statements should not be read to mean that referees should be randomly assigned to
other judges or referees cases. Though the random assignment of cases might appear to be

efficient, the quality of hearings or permanency planning decision making will be detrimentally

impacted with children remaining under the court's jurisdiction for longer periods of time.

SHardin, Rubin, & Baker, A Second Court That Works, 23.

#®National Council of Juvenile and Family Court Judges, Resource Guidelines, 21-22.
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VI. RECOMMENDATIONS ON CASE FLOW MANAGEMENT: SPECIALIZED

COURTSAND TRAINING
RECOMMENDATION 2.

TheMichigan Judicial I nstituteand SCAO should develop and implement training for
judges and referees at the time they are elected, appointed, or assigned to the bench?, and
periodically thereafter. Thistraining should bemandatory for all judgesand refer ees, aswell
ascourt administratorsand other court personnel and should focuson per manency planning

issues.®

Commentary:
Asaunified family court is established, it is critical that the present level of probate court

specialization in the handling of child abuse and neglect cases be maintained.

This can be done through training on permanency planning issues such as case plan
evaluation, the court's role in monitoring compliance with its orders and agency case plans, and
ethnic and cultural issuesrelative to child abuse and neglect cases. Thistraining should be provided
to all judges and referees assigned to the family division of the circuit court.

As related in the Resource Guidelines, case flow management techniques have been
devel oped to addressthe problem of litigation delays. Effective case flow management systemsare
of particular importance to the processing of child abuse and neglect cases because unnecessary
delaysinthe scheduling and conducting of hearings meansthat achild, usually placed in afoster care
homeor institutional placement, will languish unnecessarily inthe child welfare system not knowing
the possibilities of permanency. The Resource Guidelines indicate that “[c]ase flow management

also helps the court to monitor the agency to make sure the case is being moved diligently and

2 Recommendati ons made throughout this report should be made applicable to all judges who will ultimately be
family court judges and who will handle child abuse and neglect cases. Thisincludes all recommendations referring to
the judges and referees.

For aresource manual on topic, see Howze, K., Making Differences Work: Cultural Context in Abuse and Neglect
Practice for Judges and Attorneys (Washington, D.C.: American Bar Association Center on Children and the Law 1996).
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decisively toward completion.”?® One of the underlying principles of case flow management is
judicial leadership and commitment.®

TheResource Guidelinesciteavariety of factorsindicativeof judicial commitment to timely
decision making in child abuse and neglect cases. These factors include: judicial leadership in
communicating with and educating court staff, attorneys, social workers, and others about the
importance of timely permanency planning; establishing court procedures and practices that result
in the expeditious and timely handling of cases; and ensuring that those court procedures and
practices are in fact being followed.®

Though not specifically addressed in the statewide survey, itsresults are telling on the issue
of judicial commitment. One could argue that a court that is experienced and trained on child
welfare related concerns will be more likely to convey to its staff and others the importance of
permanency planning in the lives of children. Given that Michigan's probate courts are in essence
specialized courts, judges and referees handling juvenile cases are likely to be better versed in the
handling of abuse and neglect cases than their counterpartsin some other states who may be rotated
in and out of ajuvenile docket or may rarely hear an abuse and neglect case. A specialized courtis
also more likely to attract individual s to the bench who have interest and experience in the subject
matter.

The statewide survey supportsthe above-stated propositions. Prior to joining the bench, the
magjority of judges and refereesin both large and small jurisdictions had been attorneysrepresenting
one of the parties (e.g., prosecuting attorney, child, and/or parent) in abuse and neglect cases. A
relatively high percentage (47.8%) of refereesin smaller jurisdictions had been employed with the
local department of social services. Regarding those individuals with no previous experience in
child welfare matters, in small jurisdictions, 10.9 percent of judges and 21.7 percent of referees
reported having had no experience, and in larger jurisdictions, 13.6 percent of judges and 14.3 of

referees had no experience. (See Table One at end of this section.)

#|pid, 19.
yhid, 20.
Mbid.

2T hisraisestheissue of whether individual swith no experiencein child welfare should be appointed to aspecialty bench.
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The survey results also reflect the percentage of judges that have received training in the
following areas:

. legal and procedural aspects of child abuse and neglect actions (85.3%);
. psychological and medical issues of child abuse and neglect (60.3%);

. requirements of the Indian Child Welfare Act (55.9%);

. child development (48.5%);

. federal requirements related to child abuse and neglect (44.1%);

. drug abuse and its impact on parenting (38.2%);

. special education (35.5%);

. provision of servicesto children diagnosed with mental, devel opmental, or physical
disabilities (30.9%);

. service interventions for addressing abusive/neglectful behavior (30.9%);
. evaluating case plans (23.5%);

. diversity training related to child abuse and neglect (23.5%); and

. no training (9%).

Among referees, prior training mirrored that of the judges with two significant exceptions: 73.3
percent of the referees had child development training and 60.0 percent had been trained on drug
abuseissues. (See Table Two at end of this section.)

Although the statistics on training reflect that the majority of the bench has been educated
on various aspects of child abuse and neglect cases, the three aspects most relevant to permanency
planning, evaluating case plans, federal requirements and diversity issues (e.g., may impact on
decision-making related to kinship care) fall short of expectations. Judges and referees aso
recommended additional training on the following topics. service interventions for addressing
abusive and neglectful behavior; provision of servicesto children with mental, developmental, or
physical disabilities; drug abuse and its impact on parenting; legal and procedural aspects of child
abuse and neglect actions; psychological and medical issues; the handling of putativefathers; sexual

abuse victim and perpetrator issues, and computer training, in particular the use of the Internet.
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In al three counties visited, project staff found probate court judges, referees, and
administratorsto bevery knowledgeabl eabout the court’ srolein ensuring thetimely implementation
of permanency plans and receptive to making improvements,* in their courts handling of abuseand
neglect cases. All judges and referees interviewed were aware of Michigan’s statutory framework
for frequent reviews, as well as federa "reasonable efforts’ and other requirements. Almost all
stated, without prompting, that holding frequent reviews of a child’s case resulted in an more
effective monitoring of the progress being made by partiesto implement permanency plans. Infact,
the probate judge in Roscommon County perceived an urgent need in hiscommunity for preventive
services for high risk delinquents. He was instrumental in identifying and obtaining funding to
support the “Intensive Day Treatment Program,” designed to work with delinquent youth in their
own homes.

Onewould have speculated, especialy in acounty like Wayne with a high volume of cases,
that court personnel would have viewed frequent hearings as burdensome. This was not the case,
asmany judicia officers believed that frequent reviews, including permanency planning hearings,
were making a difference in moving children toward reunification with their families, adoption, or
other permanent living arrangements. From court observation, it was apparent that many judgesand
referees were communicating to attorneys and parties coming before them, the need to address
permanency concerns.®

Likewise, Kent County Probate Court's success in becoming a model court for the country
could not have been accomplished without the strong leadership of the probate court bench and the
support of court personnel and thecommunity. Sincethelate 1960's, the Kent County Probate Court

has been "on the cutting edge of a series of progressive developments concerning courts and

*In mid-1995, the juvenile register at the time initiated discussion with the DSS (now FIA) regarding the problem of a
significant number of DSSworkersnot filing progressreportswith the court asrequired by alocal court rule. A memorandum
from the court was submitted to DSS indicating the criteria for contempt of court and that sanctions would be imposed if
reportswere not submitted to the court in atimely manner, 48 hoursof the hearing. Tofacilitatethefiling of progressreports,
adesk with afax machine with a special number was set up at the courthouse to receive reports. In January 1996, the court
started to act and an estimated 200 case workers were held in contempt of court in the most "egregious" cases for failing to
file timely progress reports. Separate contempt hearings were held. No contempt orders were appealed. It was the former
juvenile register'simpression that the contempt process resulted in the more timely submission of progress reports.

*Enhancing the quality and effectiveness of permanency planning and other review hearings will be addressed in alater
section of thisreport. Though it was clear that judicial officers and others were committed to the concepts of permanency
planning, recommendations will be forthcoming on how current practice and procedure can be modified to make review
hearings an even more effective instrument in moving children toward permanency.
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children[,]" including piloting innovativejudicia casereview and permanency planning procedures,
initiating "broad-scal €' multi-disciplinary training on permanency planning considerations, and being
involvedinlegidativereform beneficial to children and families.® Asstatedin A Second Court That
Works, “[a] presiding judge can do muchto weld acoherent, consistent, and high standards approach
to [child abuse and neglect] proceedings, though committed and respected court staff are necessary
to implement these policies, provide needed information and training to children's agencies and

attorneys, and [perform] active oversight of caseflow practices.”*

SHardin, Rubin, & Baker, A Second Court That Works, 61.

*Ibid, 62.
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TABLE ONE

Background Characteristics of Judges and Referees Responding to the
Michigan Court Improvement Survey by Size of Jurisdiction

Size of Jurisdiction

Small Large
(<1000) (>1000)
Judges Referees Judges Referees
(N =46) (N =24) (N=22) (N=21)
Title of Respondent: Percentage of Sample
Probate Court Judge
- Full-Time Juvenile 47.8 NA 66.7 NA
- Part-Time Juvenile 52.2 NA 333 NA
Attorney Referee
- Full-Time Juvenile NA 8.3 NA 571
- Part-Time Juvenile NA 4.2 NA 14.3
Non-Atty Referee Full-Time Juvenile
- Grandfathered NA 375 NA 19.0
- Non-Grandfathered NA 16.7 NA 4.8
Non-Atty Referee Part-Time Juvenile
- Grandfathered NA 29.2 NA 4.8
- Non-Grandfathered NA 4.2 NA 0.0
Nature of Practice Prior to Joining the Court:?® Percentage “ Y es”
General Practice 935  8.7*** 63.6  28.6**
Domestic/Family 56.5  8.7*** 59.1  23.8**
Juvenile/Child Abuse & Neglect 522  8.7*** 50.0 524
Juvenile/Delinquency 543  8.7*** 591 524
Civil, Non-Domestic 60.9  8.7*** 455 429
Criminal 63.0 8.7*** 68.2 476
Experiencein Child Abuse & Neglect
Proceedings Prior to Appointment to the Court:?
No Experience 10.9 217 13.6 14.3
Prosecuting Attorney for “ People” 478  8.7*** 545  23.8*
Other Employ w/Child Welfare/DSS 2.2 47.8** 13.6 4.8
Attorney Representing Parents 63.0 8.7*** 455 333
Attorney for Children/GAL/CASA 60.9  8.7*** 409 333
Foster Care Review Board Member 0.0 0.0 0.0 0.0

Respondents were directed to check all that apply; therefore, totals exceed 100 percent.
*p<.05. **p<01. ***p<.001.

30



TABLE TWO

Prior Training of and Future Training Desired by Judges and Refereesin the
Areas of Child Abuse and Neglect and Related Child Welfare Concerns

Prior Training Future Training
Desired
Judges Referees Judges Referees
(N =68) (N =45) (N =68) (N =45)
Percentage “Yes’
No Training 8.8 45 15 0.0
Legal and Procedural Aspects of Child
Abuse and Neglect Actions 85.3 2.7 574 63.6
Federal Requirements Related to Child
Abuse and Neglect Actions 441 333 47.1 53.3
Requirements of the Indian
Child Welfare Act 55.9 53.3 48.5 42.2
Child Development 48.5 73.3** 48.5 35.6
Psychological and Medical 1ssues of
Child Abuse and Neglect 60.3 68.9 57.4 48.9
Diversity Training/Special Ethnic and
Cultural I1ssues Related to Child Abuse
and Neglect 235 35.6 41.2 44.4
Specia Education 355 46.7 52.9 42.2
Provision of Servicesto Children Diagnosed
with Mental, Developmental, or Physical
Disabilities 30.9 48.9 63.2 48.9
Drug Abuse and Its Impact on
Parenting/Treatment Options 38.2 60.0* 58.8 57.8
Evaluating Case Plans 235 33.3 45.6 44.4
Best Service Interventions for Addressing
Abusive/Neglectful Behavior 30.9 46.7 66.2 68.9

*Prior training experiences of the judges and referees were significantly different at the .05 level.
**Prior training experiences of the judges and referees were significantly different at the .01 level.
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VII. RECOMMENDATIONS ON CASE FLOW MANAGEMENT: STANDARDS AND
GOALS
Written Policy and Procedure/Tracking Systems
RECOMMENDATION 3.
Toensurethetimely and expeditiousimplementation of per manency plans, all courts
handling abuseand neglect casesshould havewritten policy and procedur esgover ningtimely

hearings and decision making that mirrors Michigan's statutory mandates.

RECOMMENDATION 4.

Tracking systems should be implemented in all courts in which appropriate court
personnel aredesignated totrack theamount of timeit takesa caseto proceed through various
stages of child neglect and abuse proceedings, identify thereasonsfor delay, and move court

personnel and partiesto a mor e expeditious handling of a case.

Commentary:
The Resource Guidelines provide that "[s]pecific and detailed timetables for the different

stages of litigation are essential to an effective delay-reduction program."*” Michigan’s statutory
framework requiring frequent reviews of children in the foster care system has been instrumental in
moving court administrators to implement court procedure and practice that incorporates statutory
mandates. The requirement of frequent reviews mandates that judicial officers cannot forget about
children under the court's jurisdiction and hopefully, ensure that in most cases, the court is
monitoring the provision of services to children and families. Even calling one of the hearings a
permanency planning review conveys the message to all court participants that the court will make
adetermination asto whereachild will lived permanently. Inaddition, "[t]he strictness of Michigan
law concerning hearings to achieve permanency for foster children increases the likelihood of
consistent technical compliance with federal requirements for mandated foster care review

hearings."*

$"National Council of Juvenile and Family Court Judges, The Resource Guidelines, 20.

®Hardin, M., Rubin, T.H., Baker, D.R., A Second Court That Works, 93.
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Similarly, Michigan's termination of parental rights laws require that termination hearings
be held within forty-two days after a supplemental petition for termination has been filed with the
court having discretion to adjourn a hearing for up to another twenty-one days for good cause
shown.® Within twenty-eight days after atermination trial has been completed, the court must issue
itsdecisioninthecase.”’ If the court terminates parental rights, the caseisthen reviewed every 182
days as long as the child remainsin foster care.**

In order to make standards binding, the Resource Guidelines call upon courtsto modify their
court rulesto incorporate time frames and deadlines for the completion of hearings. Michigan has
gone one step further by incorporating strict time frames into its state child abuse and neglect
statutes. However, it may be appropriatefor probate courtsto devel op written policy and procedures
specific to their jurisdictionsthat ensure that timely hearings are conducted.”” The statewide survey
did not inquire as to whether individual courts had written policy and procedure on timely hearings
and decision making. Given that each court may have unique needs related to staffing and volume
of cases, these written policiesand procedures should be devel oped keeping in mind probate courts
differences, but at the same time ensuring that judicial personnel comply with statutory mandates.

Asdetailed in Tables Three through Ten below, individual case file review provides some
insight into how three county probate courts are complying with the above-stated statutorily
mandated time frames.”® For the following tables, column one describes the data contained in the
table. The second column is the number of cases included in the particular measure. The third
column shows the median time between events. The fourth column indicates the time between

events at the 75th percentile figure. In other words, for time measures, 75 percent of the sample

#1bid, 53.
“lbid.
“bid.

42K ent County has implemented procedures that provide for strict, if not stricter adherence to statutory time frames for
hearing completion. For instance, as opposed to the adjudication taking place within 63 days of the child's placement as
allowed under Michigan Court Rules, the court abides by the previousy mandated 42-day limit. In addition, a court
supervisor maintains amonthly report to monitor whether adjudicatory hearings are completed. Thisindividual contactsthe
attorneysfor the parties and the FIA to determine the reasonsfor delays and monitors casesin which ajudge has granted "for
cause" adjournments beyond the 42-day limit. Ibid, 58.

“*For supplementary information on casefilereview, refer tothisreport’ searlier section on the assessment’ s methodol ogy.
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reached the event in less than the number of days shown, but 25 percent of the sample needed more
time. The next two columns show the minimum and maximum measures found in the sample.

For the adjudicatory and dispositional phases of proceedings, Wayne* and Roscommon
County generally met timerequirementsfor an estimated fifty percent of the casessampled withtime
lengthening substantially for approximately twenty-five percent of cases. Casesin Wayne County
appeared to move relatively swiftly to adjudication, but delays appeared at the dispositional phase.
The Roscommon sample was slow to reach adjudication, perhaps the result of the relatively high
percentage of actions set for contested hearings included in the sample. Casefile review revealed
that 77.8 percent of adjudicatory hearingswere contested in Roscommon County, in contrast to 22.1
percent for Wayne County and 14.3 percent for Jackson.

In the great majority of cases, at least 75 percent for the adjudicatory and dispositional
phases, Jackson County wasin compliancewith statutory timeframes. Inevauatingtimelapsedata,
one should keep in mind that Michigan law does specify groundsfor postponement of adjudicatory
proceedings and allows dispositional proceedingsto be rescheduled for “ good cause” shown.* The

granting of postponement requests would increase the time between hearings.*®

41t should be noted that since 1993, Wayne County’ s Juvenile Division hasimplemented written procedures that appear
to be making a difference in the handling of abuse and neglect cases. The procedures provide referees with a uniform
approach to the scheduling of original and open cases for preliminary, probable cause, pretrial, and in certain cases,
adjudicatory and dispositional hearings. They also address the appointment of attorneysfor children and parents, thetaking
of stipulationsat the preliminary hearing, and requestsfor jury trials. Inaddition, the Juvenile Register and the Chief Referee
carefully review statistics on the caseloads of judges and referees, respectively, to determine whether or not they are in
compliance with statutory time frames for conducting hearings. If tracking information on timeliness of hearingsisto be
useful, such information must be shared with those individuals with the authority to effectuate change. Wayne County
Juvenile Division'sindividual case review findings have to be analyzed keeping in mind relatively recent changesin court
administration and procedure.

*In accordance with MCR 5.972(A), an adjudicatory hearing may be postponed if the parties agree to a postponement,
the process cannot be completed, or the testimony of a“presently unavailable” witnessisrequired. Unlike the dispositional
phase, parties do not have the option of arguing the “good cause” postponement ground as provided by MCR 5.973(A)(2).

*The frequency of case adjournmentsiis discussed, infra
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TABLE THREE

Removal/Petition to Number Number of Days State
Adjudicatory of Cases , law/rule
Hearing 50th 75th 90th | Min | Max
Wayne (Detroit) 88 64 1225 | 194.8 0 686 64 days
Jackson 38 42.5 56 734 3 185
Roscommon 7 80 165 6 483

TABLE FOUR
Adjudication to Number Number of Days State
Dispositional of Cases , law/rule
Hearing 50th 75th 90th | Min | Max
Wayne (Detroit) 79 42 9 141 0 420 35 days
Jackson 38 36 36 57 5 408
Roscommon 6 34 63.75 0 144

Michiganlaw requiresthe court to review the case plan nolater than 91 daysafter disposition
and subsequently, every 91 days during the child’ sfirst year in out-of-home placement. Thereafter,
subsequent review hearingsareto be held every 182 dayswith apermanency planning hearing being
conducted once every 364 days. Overal, the Jackson and Roscommon files indicate compliance

with these requirements. The Wayne sample shows times dlightly longer than permitted by the

statute for theinitial post-disposition case review.

TABLE FIVE
Disposition to Number Number of Days State
First Review of Cases 50th 75th 90th Min | Max law/rule
Wayne (Detroit) 70 97 11325 | 1754 0 269 91 days
Jackson 37 91 91 99.4 35 357
Roscommon 5 83 87.5 0 91
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No sitewasin compliance with arequirement that hearings on a TPR petitions occur within
42 daysof the TPR’ spetition’ sfiling date.* However, when thetime permitted by statutefrom TPR
petition to hearing (42 days) is aggregated with the time permitted from hearing to the issuance of

aTPR order (28 days), the Roscommon and Jackson courts were close to the required time frames.

TABLE SIX
TPR Petition Dateto | Number Number of Days State
TPR Hearing Date of Cases 50th 75th 90th Min | Max law/rule
Wayne (Detroit) 21 83 1235 | 236.8 2 278 42 days
Jackson 12 44 66.25 | 180.7 0 181
Roscommon 3 84 20 123

TABLE SEVEN
TPR Petition Dateto | Number Number of Days State
TPR Order Date of Cases 50th 75th 90th Min | Max law/rule
Wayne (Detroit) 23 106 259 330 0 387 70 days
Jackson 12 445 70.75 | 180.7 0 181
Roscommon 3 84 20 123

TABLE EIGHT
TPR Hearing Dateto | Number Number of Days State
TPR Order Date of Cases 50th 75th 90th Min | Max law/rule
Wayne (Detroit) 30 195 99.75 | 244.4 0 434 28 days
Jackson 12 0 .75 13 0 16
Roscommon 3 0 0

In Wayne County, the times expended between petition filing dates and hearing dates to the

issuance of TPR orders were substantially longer than the other two sites. One reason for delaysin

“The earlier study on Kent County's Probate Court revealed that termination of parental rights hearings were being
conducted within 42 days of a TPR petition being filed. The approximately ten percent of TPR hearings that are adjourned
usually begin within one to two weeks of the forty-two day limit. Ibid, 59.
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Wayne County’s TPR process may be the high number of adjournments of TPR hearings. Sixty
percent of TPR hearings were continued in Wayne County. Twenty-five percent of cases were
continued more than six weeksfrom the originally scheduled TPR hearing date®. Thedataindicates
that further examination of the possible causes of delay in TPR proceedings in Wayne County is
warranted.

Timeliness of proceedings or the implementation of permanency plans can be further
assessed by examining data on the length of time between a child’ s removal and the final issuance
of aTPR order. Ascorroborated by previoustables, Table Nineindicatesthat when the permanency
planisadoption, at least as of 1993, Jackson and Roscommon County children in the great majority
of caseswill be freed for adoption less than ayear from the date of their removal.

Eveninalarge, urban jurisdiction like Wayne County, the statistics are relatively good. In
at least fifty percent of 1993 cases randomly sampled, in cases in which the permanency plan is
adoption, children are freed for adoption (TPR order issued) within an estimated 21 months. Table
Ten provides even more comprehensive data on the topic as it was compiled from a Juvenile
Division’ sautomated report on all casesinwhichaTPR petition wasfiled in 1993. Out of the 2907
casesin which new abuse and neglect petitionswerefiled in 1993, TPR petitionswere filed in 518
(about 18% of thetotal filed). In approximately fifty percent of these cases, children werefreed for
adoption within 19 months.*

Although Wayne County data are described as “relatively good,” they do not constitute an
ideal. In addition to diminishing adjournments in TPR proceedings, issues have to be addressed
about whether permanency plans of adoption are being formulated early enough in the process so
that TPR hearings can be scheduled sooner and that adoption isbeing considered asan optionin all

appropriate cases.

“8See Table Fifteen, infra, detailing percentages of TPR hearings with adjournmentsin each site.

“9According to the Kent County study, children for whom parental rights were terminated spent 14.5 monthsin care prior
totheissuance of acourt decision terminating parental rights. Moreover, children who were adopted spent an average of 19.4
months in foster care placements. 1bid, 60.
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TABLE NINE

Removal to TPR Order Date Number Number of Days

of Cases [ 5oth | 75th | 90th Min Max
Wayne (Detroit) 29 638 839 980 21 1245
Jackson 23 325 | 450.25 | 797.6 91 845
Roscommon 3 309 302 654

TABLE TEN

Abuse and Neglect Petition Number Number of Days
Authorization Date to TPR of Cases
Order Date (Wayne Only, 50th | 75th | 90th Min Max
Court Records System Data)
Wayne (Detroit) 518 5755 | 8325 | 9821 27 1254
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The Appellate Process
RECOMMENDATION 5.

The recommendations of the Michigan Probate Judges Association are incor por ated

herein and should be adopted. " The Michigan Probate Judges Association believes that

reforms should be put in place which would result in closer monitoring of compliance with

timelimitsand that stepscan betaken to expediteter mination casesthat areappealed...." The

Association " support[s] thefollowing actionsbeing taken toreducedelaysin receiving appeal

opinionsin termination of parental rights cases:

1.

Commentary:

Restructure Court of Appealsreporting system to assurethat:

a. TheProbateCourtisnotified when timelimitson appealsof ter mination
of parental rights cases are not met.
b. The Supreme Court receives necessary reports to assure adherence to

timelimits by all courts.

Revisethe Court Rulesto requirethat thelocal Probate Court and interested

partiesreceive:

a. Affidavits of service by court reportersfor filing transcripts.

b. Correspondence between attor neys and the Court of Appeals of delays
in timelimitsand filing of briefs.

The Supreme Court review how expeditiously termination cases should be
heard and review all time limits in the Court Rules on appeals as to their
reasonableness as well as the strength of the existing sanctions and, if
appropriate, make necessary revisions of the Court Rules.

Michigan Probate Courts should develop methods to:

a. Place a higher priority on the completion of transcripts and
expeditiously send the lower court record to the Court of Appeals.
b. Improve the appointment of counsel process to assure that attorneys

comply with thetime limitsin the appeals process.” >

Individuals familiar with Michigan’s child abuse and neglect system report that a barrier to

achieving permanency in children’slives are delays that currently occur after an appeal istaken to

*Resol ution of the Michigan Probate Judges Association Regarding Delays in Termination Appeals from the Juvenile
Court,” Resolution 2, Unanimously adopted at MPJA Winter Conference, January 22, 1992.
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the Michigan Court of Appeals.™ In fact, based on a 1992 analysis of 378 TPR appeals by the
Children’s Charter of the Courts of Michigan (hereinafter “Children’s Charter), the Michigan
Probate Judges A ssociation issued a unanimous resol ution on January 22, 1992 supporting changes
in Court of Appeals and Probate Court rules and procedure to expedite the handling of TPR
appeals.®® As stated in the Resolution, the Children’s Charter study found the “primary” delays
involved the “filing of transcripts, appellate briefs, and the case being heard after appellee’ sbrief is
filed.”*® The Children’s Charter reported that out of 378 cases reviewed, 27 took 500 days or more
fromthefiling date of the Claim of Appeal to the appellate court’ sdecision. For these twenty-seven
cases, the periods during which transcripts and appel lant briefs were filed accounted for an average
of 187 days out of a 647 day average, about 29 percent of the total time.>

As reflected in Table Eleven, given the relatively high percentage of TPR cases being
appealed at least in three sites, it is essential that the appellate process be examined to ensure that
children do not unnecessarily languish in legal limbo. One or two years may not seem like much
time in the eyes of an adult, but to a child it can appear to be a lifetime. Moreover, the delayed
issuance of an order unfavorable to a child who has bonded with his or her caretakerswill result in

needless trauma to the child should the child be forced to move from that placement®.

*!n his 1995-1996 annual report, the Michigan Children's Ombudsman stated thefollowing: "The Ombudsman hasfound
in 33 of 56 applicable cases, or 58.9 %, the appellate process should have been expedited. The Ombudsman recommends
that the appellate process for termination of parental rights be accelerated.” Richard S. Bearup, Ombudsman, Children's
Ombudsman Annual Report 1995-1996, 55.

*2The Resolution’s recommendations are repeated in this section’s recommendations on Case Flow Management:
Standards and Goals, supra.

*Resolution of the Michigan Probate Judges Association Regarding Delays in Termination Appeals from the Juvenile
Court,” Resolution 2, Unanimously adopted at MPJA Winter Conference, January 22, 1992.

S*Excerpts of report narrative provided by the Children’s Charter of the Courts of Michigan.

*|t should be noted that Michigan Supreme Court Administrative Order, 1981-6, addresses the expeditious handling of
TPR appeals. It states: "On order of the Court, it appearing that there is a need to expedite consideration of appeals
terminating parental rights under the juvenile code, the clerk of the court of appeals and of this Court are directed to give
priority to such appeals in scheduling them for submission to the respective courts.”
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TABLE ELEVEN

Appeals of Number of Yes No

TPR Orders Cases Number | Percentage | Number | Percentage
Wayne (Detroit) 32* 4 12.5% 27 84.4%
Jackson 12 4 33.3% 8 66.7%
Roscommon 3 1 33.3% 2 66.7%

*No information available in one case file reviewed.
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VIIl. RECOMMENDATIONSON CASE FLOW MANAGEMENT: SCHEDULING FOR
CREDIBLE COURT DATES/COURT CONTROL OF CONTINUANCES
RECOMMENDATION 6.
The SCAO should ensurethat asstatewide court reor ganization isimplemented, court
procedures and practices that are instrumental in diminishing delays in child abuse and

neglect cases are maintained.

Scheduling Casesfor Dateand Time Certain
RECOMMENDATION 7.

The SCAO should work with those minority of probate courtsthat are not scheduling
individual casesfor adateand timecertain. The SCAO should issueareminder toall probate
courtsof theapplicability of MCR 8.116 “ Sessionsof theCourt” tothehandling of child abuse

and neglect cases.

RECOMMENDATION 8.
Pretrial conferences should occur in casesin which the parties anticipate a contest so

that issuesfor litigation can beclarified and appropriatetimeset asidefor thetrial of the case.

Commentary:
The Resource Guidelines assert that most child abuse and neglect hearings should be

scheduled by the court for aday and time certain and conducted on that day and time.*® If ahearing
is contested, it should be started on the day and time planned, and completed within a couple of
days’’ (not tried over the course of one or several months). In cases likely to be contested, pretrial
conferences should be scheduled to enablejudicia officersand al counsel for the partiesto identify
issueslikely to betried, resolve service of process problems, and estimatetrial time.>® Attorneysfor

all parties (e.g., the FIA, children and parents) should also be appointed at the earliest stages of the

*National Council of Juvenile and Family Court Judges, Resource Guidelines, 20-21.
*lbid.

*#bid.
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proceedings, the preliminary hearing, to ensure that delays will not result due to a party not having
an attorney and an attorney not being fully apprised by the court of "firm" future court dates.>

Moreover, hearings should be scheduled in open court so that attorneys and parties can be
presented with a court order that clearly specifies the date and time of future appearances, as well
asstating court participants' responsibilities prior to the next hearing date.®® Courts should also have
"firm and effective policies on continuances.®* Asstated in the Guidelines, adherenceto the above-
described practices diminish hearing adjournments and waiting time for court participants prior to
acase being heard, and "...can result in major reductionsin government expenditures[and a] better
use of judicial resources."®

The statewide survey and site visits, including court observation and individual case file
review, reflect that the majority of Michigan's probate courts are scheduling casesfor adateand time
certain. However, although cases are being scheduled for a date and time certain, the issue has to
be explored as to whether too many cases are being scheduled at the same time. This seemsto be
anissuein approximately one quarter (28.6 percent of judges and 17.6 percent of referees) of larger
jurisdictionswherejudicia officersblock set all their cases at the sametimefor either amorning or
an afternoon session. Block setting of a significant number of casesislikely to result in increased
waiting time for attorneys and parties since not al cases can be heard at once and may create an
attorney and case worker mindset that one can prepare for a case at the courthouse while one is
waiting to have the case heard.

In small jurisdictions, 75.6 percent of judges and 79.2 percent of referees block set a small
number of cases for a specific day and time (e.g., 2-3 per hour). In larger jurisdictions, the
percentages of judges and referees block setting a small number of casesfor aday and time certain
decreases to 57.1 percent for judges and 64.7 percent for referees.

Regarding case adjournments, the statewide survey found continuances or delays occurred
most frequently in the following types of hearings: parental rightstermination, adjudicatory, further

dispositional, and permanency planning hearings. However, survey respondents reported that

Flbid.
Ibid.
®bid.
%l bid.
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continuances or delaysin these hearings occurred "rarely” (1-10 percent of thetime) in their courts.
No onesinglefactor wasperceived by themagjority of judges or refereesasimpacting on court delays
that did occur. The primary factorsaffecting court delays"some" of thetime (11-35%) were: failure
to identify or locate parents; service of process on parents delayed; and witness not available.
Regarding the issue of contested hearing delays, it may be that courts are not scheduling sufficient
time to try contested cases. (See Table Twelve for additional detail.)

Despite the above-survey findings, survey responses to questions about the frequency and
length of contested hearing delays may be problematic given that about half of respondents related
that hearing delays in contested cases lasted between one week to one month. When asked how
often contested hearings were continued for more than twenty-fours after they were started due to
insufficient timefor completion, 13.5 percent stated that such delays"never” occurred; 42.3 percent
noted that they "rarely" occurred (1-10%); 35.6 percent reported that they occurred " sometimes™ (11-
35%); 6.7 percent indicated that they occurred "often" (36-65%); and the remaining 1.9 percent
stated that contested hearing delays occurred "most” of the time (66-95%). No one responded that
contested hearing delaysoccurred "always' (96-100%). Further, when asked thefollow up question
asto how long contested hearing delays lasted, 5.3 percent indicated that hearings were delayed one
day; 16.8 percent noted delays of two to five days; 23.0 percent reported delays of six to ten days,
26.5 percent indicated delays of eleven to thirty days,; and 4.4 percent stated delays of over thirty
days.

In al sites visited, hearings are scheduled for a date and atime certain.®® Interviews with
court personnel, aswell as court observation, indicated that the parties and their attorneys generally
do not experience any significant delaysin having the court preside over their hearings on the date
and time scheduled. Wayne County referees, for instance, must comply with an internal procedure

that states that hearings should be staggered. For the most part, referees control their own dockets,

®probate courts’ overall compliance with the Resource Guidelines may in part be dueto MCR 8.116, " Sessions of Court."
As pointed out by the former Wayne County juvenileregister, MCR 8.116 (A) provides. “ A definitetime must be set for all
court sessions, and thejudge shall promptly open asession. Recesses shall betaken regularly, but should be short, and court
must resume ontime." In addition, MCR 8.116 (C) states: "A judge shall stagger the docket schedule so that an attorney or
party may be heard within atime reasonably close to the scheduled time, and except for good cause shown, the docket shall
be called in order.” MCR 8.116(B) is also pertinent: “ Persons having business with a court must be in court and ready to
begin at the opening of the session, and must be otherwise punctual for all court business.” As conveyed by the former
juvenileregister, thisrule can serve asabasisfor alocal or administrativerule. Heindicated that although the rule appears
outside of statutes governing abuse and neglect proceedings, this factor does not disqualify its use as long as it is not
inconsistent with MCR
Rule 5.000 et. seq.



scheduling hearings taking into consideration the contested nature or complexity of cases. If cases
arefairly routine, generally no more than two cases will be scheduled at one time and may be set at
fifteen or one half-hour intervals. If acaseiscontested, the court has the discretion to allot as much
time as necessary to ensure that atrial can be completed expeditiously. As conveyed by the Chief
Judge, Chief Referee, and Juvenile Register, the expectation isthat the parties and attorneyswill be
prepared to go forward on the date and time the case is schedul ed.

Case Adjournments
RECOMMENDATION 9.

The SCAO should ensure that the judiciary and the bar are aware that case
adjournmentsshould begranted in child abuse and neglect casesin only themost exceptional

of circumstances.

RECOMMENDATION 10.
In order to diminish adjournments, county practices addressing the identification of
and service of processon fathers, especially FIA practices, need to be more closely examined

to determine how fathers can be better identified and served early in the court process.

RECOMMENDATION 11.
Policies and practices should be implemented that guarantee that attorneys for the
parties (FIA, child, and parent) are appointed before the initial removal and non-removal

preliminary hearings.

Commentary:
Individual casefile reviews also examined the frequency of adjournments of adjudicatory,

dispositional, and parental rights termination hearings and reflected arelatively limited number of
adjournments for all types of hearings. (See Tables Thirteen-Fifteen) As to adjournments of
adjudicatory hearings, the mgjority of adjudicatory hearings in Wayne and Jackson Counties were
conducted on the first day scheduled. In Wayne County, 68.1 percent of these hearings were held
on thefirst day and in Jackson, 70.3 percent. 1n Roscommon County, the mgjority of adjudicatory

hearings had no more than one adjournment -- 33.3 percent had no adjournments, 33.3 percent had
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one, and 33.3 had two. No adjudicatory hearingin Roscommon and Jackson Countieshad morethan
two adjournments.

In al three sites, the vast majority of cases experienced no adjournments of dispositional
hearings. Seventy-nine percent of dispositional hearings were heard the first day scheduled in
Wayne County, 77.4 percent were heard thefirst day scheduled in Jackson County, and 83.3 percent
were heard the first day in Roscommon County.

Regarding continuancesin parental rights hearings, Jackson County (10 cases) conducted 90
percent of its parental rights trials on the first day scheduled. In Wayne County (32 cases), 37.5
percent of cases were conducted on the first day scheduled; 46.9 percent had one adjournment, 9.4
percent had two and 3.1 percent had three. In Roscommon County, 33.3 percent had zero
adjournments, 33.3 percent had two adj ournments, and 33.3 percent had two adjournments. Thedata
indicates that further examination of the possible causes of delays in termination proceeding in
Wayne and Roscommon Counties probably is warranted.

The following tables set forth the number of continuances for the af orementioned hearings

at each one of the sites:

TABLE THIRTEEN

ADJUDICATORY HEARINGS:
PERCENTAGE OF CASESWITH ADJOURNMENTS

Number of Adjournments
County 0 1 2 3 4 5 or more
Wayne (Detroit) 68.1% | 132% | 88% | 1% | 1.1% 3.3%
Jackson 70.3% 18.9% | 10.8% 0% 0% 0%
Roscommon 33.3% 33.3% | 33.3% 0% 0% 0%
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TABLE FOURTEEN

DISPOSITIONAL HEARINGS:
PERCENTAGE OF CASESWITH ADJOURNMENTS

Number of Adjournments
County 0 1 2 3 4 5 or more
Wayne (Detroit) 79% 16% 1.2% 1.2% 1.2% 1.2%
Jackson 77.4% 12.9% 9.7% 0% 0% 0%
Roscommon 83.3% 16.7% 0% 0% 0% 0%

TABLE FIFTEEN

TERMINATION OF PARENTAL RIGHTSHEARINGS:
PERCENTAGE OF CASESWITH ADJOURNMENTS

Number of Adjournments
County 0 1 2 3 4 5 or more
Wayne (Detroit) 375% | 469% | 94% | 31% | 0% 3.1%
Jackson 90% 10% 0% 0% 0% 0%
Roscommon 33.3% 0% 66.7% 0% 0% 0%

Dataon case adjournmentsis corroborated by case file data on the length of time it takesto
the case adjudication and disposition from the date of the first scheduled adjudicatory and
dispositional hearings. The data bears out the assertion that at least for adjudicatory and
dispositional hearings, thethree county courts surveyed are scheduling credibletrial dates. Possibly
because of the contested nature and complexity of parental rights termination cases, case file data
reflects lengthier periods for the completion of such trials. Regarding the high percentage of
adjourned TPR hearingsin Wayne County, those in charge, if they are not already doing so, need to
assess whether adjournments are till occurring with the same frequency asthey did in 1993. (See

Tables Sixteen-Eighteen)
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TABLE SIXTEEN

First Scheduled Number Number of Days

Adjudicatory Hearing of Cases

Date to Completion of 50th 75th 90th Min Max

Adjudication

Wayne (Detroit) 85 0 0 104.2 0 572

Jackson 38 0 1.75 21.6 0 28

Roscommon 7 1 53 0 477
TABLE SEVENTEEN

First Scheduled Number Number of Days

Dispositional Hearing of Cases

Date to Completion of 50th 75th 90th Min Max

Disposition

Wayne (Detroit) 74 0 0 44 0 366

Jackson 38 0 0 7 0 21

Roscommon 5 0 1 0 2
TABLE EIGHTEEN

TPR Hearing Dateto TPR | Number Number of Days State

Order Date of Cases : law/rul

50th 75th 90th [ Min | Max |4

Wayne (Detroit) 30 195 | 99.75 | 2444 0 434 28

Jackson 12 0 75 13 0 16

Roscommon 3 0 0

Service of Process on Parties

Providing notice to parties of child abuse and neglect proceedings as early as possible can

make a substantial difference asto whether cases have to be adjourned in the future. Aspreviously

mentioned, the statewide survey results indicated that the failure to identify or locate parents or

parents not being availablefor court hearings caused "some" (11%-35% of cases) delay in litigating

cases. Enhancing service of process procedures so that parties are identified and notified of

proceedings at the earliest stages of proceedings can diminish adjournments that currently occur.
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Case file review in the three counties visited revealed that these jurisdictions may have
procedures related to service of process on parents that should be replicated elsewhere. In Jackson
County, 89.8 percent of mothers and 75 percent of fathers are served with process prior to the
adjudicatory hearing. In Roscommon County, the percentages are even higher with 91.7 percent of
mothers being served prior to the adjudicatory hearing and 91.7 of fathers. Even ajurisdiction like
Wayne County with asubstantially higher volume of casesthan the other two countieshasrelatively
good statistics as far as mothers were concerned with 83.7 percent of mothers served prior to
adjudication. Service on fathers was more problematic in Wayne County in that 38.4 percent of
cases had no identified fathers to serve. This raises the issue of whether fathers are being
appropriately identified by the FIA or the court. However, in Wayne County, at least 46.5 percent
of fathersidentified were served before the adjudicatory hearing. Relatively high ratesof identified
putative fathers, 51 percent in Detroit and 75 percent in Jackson, also received early notice of court

proceedings.

Early Appointment of Counsel

Similar to service of process on parents, the early appointment of counsel aso resultsin
diminished adjournments because cases do not have to be rescheduled because parties do not have
appointed counsel. Atthesitesvisited and asreflectedinthe statewidesurvey, attorneysfor children
areappointedin almost all casesat thetime of the preliminary hearing: 99 percent of casesin Wayne
County; 96 percent in Jackson County; and 100 percent in Roscommon County. Attorneys for
mothers are appointed dlightly less frequently at preliminary hearings. 66.7 percent in Wayne
County; 85.1 percent in Jackson County; and 75 percent in Roscommon County. Of all the parties,
fathersweretheleast likely to have attorneys appointed to represent them at the preliminary hearing
stage: 28.3 percent in Wayne County; 48.9 percent in Jackson; and 50.0 percent in Roscommon
County. In Jackson and Wayne Counties, the most common reasons attorneys were not appointed
werethat the parent hired hisor her own counsel, did not request counsel, or did not appear in court.

Statewide survey results revealed that 93.5 and 83.5 percent of children are represented at
preliminary removal hearingsand preliminary non-removal hearings, respectively. Custodial parents
arerepresented by attorneysin 59.5 percent of preliminary removal hearingsand 51.9 of preliminary
non-removal hearings, respectively. The percentages decrease substantially for non-
custodial parents who are represented only 30.4 percent of the time at initial removal hearings and

20.7 percent of the time at preliminary non-removal hearings. The percentages increase for both
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parentsand children as proceedings progress with the great majority of the partiesbeing represented
by the time of the parental rights terminationstrial -- 97.6 percent of custodial parents, 85 percent
of non-custodial parents, and 99.1 percent of children.

Tables Nineteen through Twenty-One provide additional detail on the appointment of

attorneys for parents and children at subsequent proceedings in the sites visited.

TABLE NINETEEN

Time Child's Attorney Was Number of At At None
Appointed Cases Sampled | Preliminary | Adjudication | Appointed
Hearings
Percentage of Cases Sampled
Wayne (Detroit) 99 99% 0% 1%
Jackson 47 96% 2% 2%
Roscommon 12 100% 0% 0%
TABLE TWENTY
Time Mother’ s Attorney Number Before After None No
Was Appointed of Cases | Adjudication | Adjudication | Appointed | Mother
Sampled Percentage of Cases Sampled

Wayne (Detroit) 99 66.7% 11.1% 13.1% 9.1%
Jackson 47 85.1% 2.1% 12.8% 0%
Roscommon 12 5% 0% 25% 0%

TABLE TWENTY-ONE

Time Father’s Attorney Was | Number Before After None No
Appointed of Cases | Adjudication | Adjudication | Appointed | Father
Sampled Percentage of Cases Sampled
Wayne (Detroit) 99 28.3% 15.2% 19.2% | 37.4%
Jackson 47 48.9% 8.5% 38.3% 4.3%
Roscommon 12 50% 0% 50% 0%
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I X. RECOMMENDATIONS ON CASE FLOW MANAGEMENT: CASE TRACKING
RECOMMENDATION 12.
The SCAO should develop a consistent method of file management, including an

automated record system, for use by county courts.

RECOMMENDATION 13.
The SCAO should work closely with each county court to evaluatewhether each court

isutilizingitsexisting computer technology aseffectively aspossiblefor thetracking of cases.

RECOMMENDATION 14.
SCAO policy should be implemented to require that each county court produce a
uniform quarterly report for submission to the SCAO, the bar and public detailing case

tracking infor mation.

RECOMMENDATION 15.
Sufficient funding should be appropriated for the purchase and installment of
computer softwar eand equipment necessary toupgradeor makeuniform existing county case

tracking systems.

RECOMMENDATION 16.

The SCAO should train judges, local administrators, and other appropriate court
personnel on theimplementation of an automated tracking system to ensurethat a high level
of expertise in data management ismaintained. Tracking systems should be utilized so that
appropriatecourt personnel or a permanency planning committee ar e designated to monitor
caseflow.

Commentary:
Another component to timely case processing istheimplementation of information systems

that can assist court administrators in monitoring whether judicial staff are in compliance with
statutory and other mandates for timely decision making in child abuse and neglect cases. The

Resource Guidelines support the use of tickler systems, the employment of court staff to contact
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parties to remind them of deadlines for report filing, and "computerized data system[s] capable of
spotting casesthat have been seriously delayed, and capabl e of measuring court progressin caseflow
management."®

Although the statewide survey did not inquire specifically as to computerized or manual
monitoring systems, the site visits did provide some insight into how at least three county probate
court systems track cases. In Wayne County, the Juvenile Division has a Information Services
Department that is able to provide information to court administrators on the numbers and types of
casesassigned to each judicial officer, eachjudicial officer'spercentage of pre-dispositional original
negl ect petitions pending ahearing beyond 100 days, open casesand their status, the number of cases
involving children in and out of state custody, and the cases in which parental rights have been
terminated with the date of termination. The Chief Referee reported that sheregularly reviews case
tracking information which enables her to work with individual referees on case processing and
caseload concerns®.

In addition, with the support of the Chief Probate Court Judge and Juvenile Register, plans
are currently underway to establish a“Case Flow Management Committee” to conduct individual
reviewsof casesso that permanency planning concernscan be addressed and monitored. Individuals
on the committee will be those involved with the case in the child abuse and neglect process, such
as representatives of the FIA, Attorney General’ s Office, the Legal Aid and Defender Association,
and the private bar. A “case flow” manual is being drafted to guide the committee’ swork, aswell
asthat of judges, referees and other court personnel.

Wayne County court personnel did not perceive automated support as being at the desired
level. They believed that there were insufficient funds for the purchase of programming software
and new equipment. Additionally, the Juvenile Division'smain frame computer (A S400) may at any
time be shared with as many as six other non-juvenile court agencies. Also, staff felt that court

personnel needed training on technology. Some staff are more receptive to computer technol ogy

®National Council of Juvenile and Family Court Judges, The Resource Guidelines, 20.

®As of late 1996, the Wayne County Juvenile Division had experienced personnel changes. The Chief Referee
interviewed during site visitsis now the Juvenile Register, in charge of the overall administration of the Juvenile Division.
Another referee hasbeen designated as Chief Referee. The Juvenile Register reportsthat shereviews probate judge statistics
related to timeliness of court hearings, whereas as the Chief Referee reviews referee statistics.
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training than others. Some court workers are very concerned that their jobs will be terminated by
enhanced computer technol ogy which may eliminate certain clerical tasksnow performed manually.

In Roscommon County, court personnel related they did not use a computerized tracking
system to measure compliance with court hearing mandates. Given the low number of abuse and
neglect cases handled annually (estimated number is 35), staff indicated that they were able to
monitor the timeliness of case processing manually.

Asstated earlier, Kent County Probate Court has implemented an effective system for case
tracking. Its " permanency planning department” monitors how child abuse and neglect cases are
flowing through the system. At least as of 1992, when the Kent County study was conducted, the
department’ s supervisor maintained ahandwritten log of hearing information on caseswith theaim
of identifying those cases out of compliance with statutory mandates for the scheduling and
completion of hearings. Upon discovering problem cases, hewould contact the FIA or the attorneys
for the parties in an attempt to resolve delays.®® The permanency planning department has been
viewed as “achiev[ing] workable, predictable, and efficient procedures within the court...[and]
develop[ing], withcommunity children’ sagencies, avariety of structured mechanismsto coordinate

case planning and permanency planning within court parameters....”®

%Hardin, Rubin, & Baker, A Second Court That Works, 63.
Ibid, 2.
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TABLE TWELVE

Factors Affecting Court Continuance/Adjournments and Other Delays

Freguency of Occurrence

Vaid Never Raredly Some  Often Most  Always
Cases (0%)  (10%) (11-35%) (36-65%) (66-95) (96-100%)

Factor s Affecting Court Delays. Percentage
Failureto identify or locate parents 110 45 36.4 464 10.0 18 0.9

Service of process on parents delayed 107 4.7 477 411 5.6 0.0 0.9

Lack of serviceon tribein cases 102 275 627 98 0.0 0.0 0.0
w/Native American children

Appointment of attorneys 110 191 491 20.9 6.4 45 0.0
for parents delayed

Appointment of attorneys 110 555 400 27 18 0.0 0.0
for child delayed

Assignment of DSS 110 555 409 27 0.9 0.0 0.0
caseworker delayed

DSS caseworker turnover 110 27 345 18.2 45 0.0 0.0
Prosecuting Attorney 109 26.6 477 22.9 18 0.9 0.0
for “people” not available

Casaworker not available 110 20.9 50.9 26.4 18 0.0 0.0
Attorney for parents not available 110 109 500 327 45 18 0.0
Attorney for child not available 110 182 491 29.1 2.7 0.9 0.0
Judge/Referee not available 110 365 518 118 0.9 0.0 0.0
Prosecuting attorney 109 36.7 53.2 101 0.0 0.0 0.0
for “people” not prepared

Casaworker not prepared 109 294  55.0 15.6 0.0 0.0 0.0
Attorney for child not prepared 109 349 587 6.4 0.0 0.0 0.0
Attorney for parent not prepared 109 248 59.6 13.8 0.9 0.9 0.0




Table Twelve (Cont’d.)

Factors Affecting Court Continuance/Adjournments and Other Delays

Frequency of Occurrence

Vaid Never Rardly Some  Often Most  Always
Cases (0%)  (10%) (11-35%) (36-65%) (66-95) (96-100%)

N
Factors Affecting Court Delays:
Parents not available 109 46 404 468 64 18 0.0
Child not available 108 36.1 528 102 09 0.0 0.0
Witness not available 107 47 467 449 28 0.9 0.0
Failureto timely file 106 123 604 245 28 0.0 0.0
or serve report
Failureto timely serve 107 75 692 206 28 00 00
notice of process
Inadequate court time to
hear case 109 248 440 275 18 18 0.0
Judicial determination needed 103 311 495 184 00 1.0 0.0
in related domestic relations case
Judicial determination needed 105 171 571 238 10 1.0 0.0
in related criminal case
Judicial determination needed 105 333 476 171 00 1.9 0.0

in related paternity case
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X. RECOMMENDATIONSON ACCESSTO COMPETENT LEGAL
REPRESENTATION

Representation for Children, Parents, and the FIA
RECOMMENDATION 17.

All courts presiding over child abuse and neglect cases should implement procedures
that guarantee that each child and parent are appointed trained and skilled attorneysin
advanceof initial preliminary hearingsand whowill continuer epr esentation to each child and
parent until a plan of permanency isimplemented (e.g., adoption, reunification, per manent
custodial placement). Attorneysfor children and parentsshould berecruited and selected in

part for their skill and knowledgein law and fieldsrelevant to child welfare.

RECOMMENDATION 18.

The Michigan Bar and the SCAO should work with courtsto develop modelsfor use
when courtscontract with attor neysto providelegal servicesto parentsand children in abuse
and neglect cases. The contracts should incor porate provisions addressing the attorney's
obligations to the client and standards for reasonable attorney caseloads taking into

consideration the need for out-of-court case preparation time.®®

®|n accordance with agrant from the federal State Justice Ingtitute, the ABA Center on Children and the Law is currently
drafting a manual “Improving Court System Utilization of Appointed Lawyers For Children and Attorney-Guardian Ad
Litem” for useby thejudiciary. It will includemodel contracts, ordersand other information pertinent to the court’ soversight
of attorney representation of children.
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RECOMMENDATION 19.

Recommendation 47 of the Binsfeld's Children's Commission should beimplemented.
Thisrecommendation provides. " Juvenile Courtsin each county shall beassigned specialized,
highly trained, per manent prosecutor Sattor neysgener al tor epresent FI A at all stagesof abuse
and neglect cases, beginning with the filing of the petition to remove the children from the

home. TheFamily Independence Agency will expand thepilot project that isproviding funds
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to prosecutorstoincreasetheir ability torepresent the FI A except wherea conflict of interest

arises." %

RECOMMENDATION 20.

TheFI A or itsagent should berepresented by reliablecivil counsel at all stagesof child
abuseand neglect proceedings. Michigan’sstatuteand court ruleaddressingattor ney services
for theFIA or itsagent refersto a prosecuting attor ney serving asa“legal consultant” tothe
FIA. MCL 712A.17(5), MCR 5.914(B)(1). In order to ensure that the FIA is assured of
adequate representation in child abuse and neglect proceedings, the above-cited statute and
court rule should be modified to clarify that the prosecuting attorney or assistant attorney

general isto act asthe FIA or itsagent’s*“attorney” in child abuse and neglect proceedings.

RECOMMENDATION 21.

The practice in some countiesin which FIA workersareresponsible for drafting the
initial abuse and neglect petition should be modified to delegate thisresponsibility tothe FIA
attorney.

Binsfeld Children's Commission, In Our Hands, 108.
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Recommendations of Michigan Children’s Ombudsman
RECOMMENDATION 22.

Therecommendation by theMichigan Children'sOmbudsmanthat M CL 712A.17c(7),
the statutory provision addressing the case preparation obligations of the child's attorney,
should not only be" better enforced,” but " should also beamended to specifically requirethat
the child(ren)'s attorney meet with the child(ren), at least once before each proceeding or
hearing" should be adopted.™

RECOMMENDATION 23.

Public Act 204 that "requires the Ombudsman to investigate and report alleged
infractions about attorneys who engage in adoption” should be amended to " ...require the
Ombudsman to report violations of MCL 712A.17¢(7) to the Attorney Grievance

Commission." "t

Training of Attorneysfor the Partiesand Dissemination of State Bar of Michigan Children's
Task Force Guidelines For Advocates For Children in Michigan Courts
RECOMMENDATION 24.

Prior to appointment, all attorneys who represent the FIA, children, and parentsin
abuse and neglect cases should berequired to undergo mandatory training on topicsrelevant
toadvocacy inthejuvenileor family court forum and provideinformationtothecourt ontheir

experience level.

"™Richard S. Bearup, Ombudsman, Children's Ombudsman Annual Report 1995-1996, 56.

"'Regarding an amendment to PA 204, the Ombudsman makes an observation, but not a specific recommendation on this
point. 1bid, 56.
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RECOMMENDATION 25.
The recommendations as outlined in the Final Report of the State Bar of Michigan
Children's Task Force (September 21, 1995) should be implemented, including that:

The State Bar of Michigan adopt [the Final Report's] Guidelines for Advocates for
Children and distribute them to bench, bar and other interested persons throughout
Michigan;

The Guidelines for Advocates for Children be implemented by the organized bar,
courts, and individual attorneys representing children in Michigan courts for the
improvement of such representation; and

Law schools, Michigan Judicial Institute, Institute for Continuing Legal Education,
other lawyer training units, and the Michigan CASA Association use [the] Guidelines
for Advocatesfor Children asabasisfor training attor neysand other sto advocatefor
children.”

RECOMMENDATION 26.
The court, attorneysfor children, and the organized bar should consider establishing
mentorship programs in which more experienced attorneys provide guidance to less

experienced attorneys on child advocacy practice.

| hid, Final Report, 85.
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RECOMMENDATION 27.

Recommendation 50 of the Binsfeld Commission Report should be adopted and
expanded upon. The Recommendation states: "[The] FIA should work with Prosecuting
Attorneys Association of Michigan (PAAM) to ensure Michigan's public and private law
schools have child welfare/protection/juvenile law curricula." ? Added to it should be the
statement that other Michigan child and parent legal advocacy groupsshould also participate
in curriculadevelopment to ensurethat subjectsrelevant totherepresentation of parentsand

children are covered.”™

Commentary:
Training subjects to be covered would include: legal and procedural aspects of child abuse

and neglect actions, both federal and state requirements; permanency planning considerations;
attorney counseling andtrial skills; therole of counsel for children; requirementsof the Indian Child
Welfare Act (ICWA); child development; special ethnic and cultural issues; specia education;
provision of servicesto children diagnosed with mental, developmental, or physical disabilities; drug
abuse and its impact on parenting and treatment options; and community and other resources
available to children and families at risk for or in crisis. Consideration should be given to the
development of training videotapes and written materials for use by jurisdictionsin less popul ated
aress.

Attorneysfor children must al so be knowledgeable of Michigan’ sstatutory requirementsfor
children's attorneys, the State Bar of Michigan Children's Task Force's " Guidelines For Advocates
For Childrenin Michigan Courts," " and the American Bar Association's" Standards of Practice For
Lawyers Who Represent Children in Abuse and Neglect Cases,” approved by the American Bar
Association's House of Delegates on February 5, 1996.

Binsfeld Children's Commission, In Our Hands, 109.

"Founded in 1976, and the oldest clinical law program of itstypein the nation, the University of Michigan Law School’s
Child Advocacy Law Clinic hasparticul ar expertisein devel oping child welfare\protection\juvenilelaw curricula. TheClinic
has enabled law students to speciaize in representing partiesin child protection and foster care cases.

"®State Bar of Michigan Children's Task Force, Final Report, 85-120.
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The Resource Guidelines view access to competent legal representation for all parties (e.g.,
FIA, children and parents) to juvenile court proceedings to be essential to the effective functioning
of juvenile and family courts.” Highly skilled and diligent attorneys are instrumental in ensuring
that judges and referees have the evidence, documentary and testimonial, that they need to make
well-considered judgments about the lives of children and their families.”” Under codes of
professional conduct, statutory mandates, and national,”® Michigan” and other professional
standards, attorneys have the responsibility to be knowledgeable in the lawsthat they practice, must
represent the interests of their clients zealously, maintain appropriate contact with their clients to
consult about their cases, and adequately investigate and prepare cases for litigation.

The Resource Guidelines expressly state that courts can have an influential role in
guaranteeing that partiesare represented by competent counsel. According to the Guidelines, courts
should do the following:

. establish prerequisitesfor the appointment of attorneysto cases, including mandatory

training and experience requirements,

. implement standards governing how partieswill be represented, including requiring
representation by the attorney throughout the life of a case;

. impose sanctionsfor violating standards of representation, including terminating an
attorney's appointment as counsel, denying further appointments, levying fines, or
referring the attorney to the appropriate bar office dealing with attorney professional
conduct;

"National Council of Juvenile and Family Court Judges, Resource Guidelines, 22.
hid.

8A pproved by the American Bar Association House of Delegates on February 5, 1996, " Standards of Practice For Lawyers
Who Represent Children in Abuse and Neglect Cases,” mirrors many of the Resource Guidelines on the court's role in
ensuring that children have access to competent counsel.  Part Il of the Standards addresses such topics as. assuring
independence of the child's attorney; establishing uniform representation rules; enhancing lawyer relationships with other
court connected personnel; timing of attorney appointment; lawyer eligibility for and method of appointment; lawyer
compensation; immediate provision of access; permitting child to retain alawyer; court'srolein lawyer training; provision
of mentorship opportunities; record access by lawyers; and role in assuring reasonable casel oads for attorneys.

®Similarly, the State Bar of Michigan Children's Task Force in its Final Report dated September 21, 1995 presents
"Guidelines For Advocates For Children In Michigan Courts.” The Guidelines cover many of the topics addressed in the
ABA standardsdiscussed above, including thequalificationsof attorneysappointed asachild'slegal counsel or GAL, training
requirements, and the role definition and duties of the child advocate who is GAL, legal counsel, CASA, or specia advisor.
The Michigan Guidelinesdiffer fromthe ABA standardsinthat they allow asingleattorney to appear for the child intherole
of advocating the child's best interest, unless the child is older and the attorney view of best interests differs from that of the
child. Ibid, 96-97.
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. ensure that attorneys are reasonably compensated for work performed on cases and
have reasonable casel oads; and

. be actively involved in the training of attorneys and other juvenile court
participants.®
Asstated earlier, the Binsfeld Children’ s Commission requested that the SCAO, along with
the FIA, examine how quarterly review hearings could be conducted to make them more effective.®
Binsfeld Children's Commission, In Our Hands (Lansing, Michigan: July 1996), Recommendation
#60. For the reasons presented above, the issue of quality representation for parties is a primary
factor in enhancing the effectiveness of those quarterly reviews, as well as earlier proceedings.
Proficient legal advocacy canincreasethe probability that permanency planningissuesarepriorities

for the court's consideration.®

Michigan's Compliance with Resour ce Guidelines

Michigan probate courts are consistently appointing attorneys for children and custodial
parentsin the majority of casesin atimely manner. The statewide survey and site visit findingson
the appointment of counsel outlined earlier support thisproposition. However, it isproblematic that
statewide survey results did not reveal that children were appointed counsel in 100% of casesat all
stages of proceedings. Michigan's statutes and court rules require that an attorney be appointed to
represent a child who isthe subject of an abuse and neglect petition at all stages of the proceedings

80l hid.
81Binsfeld Children's Commission, In Our Hands, 44.

8The commentary to "Guidelines For Advocates For Children In Michigan Courts" discusses the fiscal implications of
appointing advocates for children in abuse and neglect proceedings. It states:

Research by Duquette and Ramsey, Representation of Children, indicatesthat fiscal advantages directly related to
certaininstitutional economiesmay ensue with the appointment of advocatesfor childreninthesecases. According
to the study, there is an increased diversion of cases where the child has an advocate and that advocate is well
trained. Casesweremoreefficiently processed, resultingin fewer hearingsover ashorter period of time. Therefore,
any increase in the cost of legal servicesto children may result in a "bubble effect,” atemporary increase during
transition which gradually contracts. Beyond the contracting "transition bubble," the Duquette/Ramsey study
projects that these institutional economies could yield a more cost efficient legal process than the current legal
process.
Ibid, 88.
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from the time of theinitial preliminary hearing through any termination of parental rights hearings

and post-termination reviews.®* Table Twenty-Two summarizes the statewide survey findings:

TABLE TWENTY-TWO

REPRESENTATION OF PARENTS AND CHILDREN BY ATTORNEYS
IN CHILD ABUSE AND NEGLECT CASES
Custodial Non-Custodial Children
Parents Parents
Type of Hearing Percentage Represented by Attorney
Preliminary Non-Removal Hearing | 51.9 20.7 83.5
Preliminary Removal Hearing 59.5 30.4 93.5
Adjudicatory Hearing 90.8 57.8 97.8
Review 86.5 55.1 96.3
TPR Hearing 97.6 85.0 99.1

Likewise, the percentage of parents, both custodial and non-custodial, represented by counsel
may be lower than it ought to be. Legal representation for parentsis as equally important to timely
case resolution as legal advocacy for children. Attorneys representing parents can advocate for
servicesfor parentsthat may result in earlier reunification and in certain cases, provide parentswith
the legal advice necessary to make considered judgments about termination of parental rights and
adoption. Even the appointment of counsel for absent or unknown parents, as is the practice in
Jackson County, may benefit acase. This attorney would be expected to perform a search for the
missing parents in addition to any search performed by the FIA.

Even though attorneys are being appointed to represent children in the great majority of
children'scases, it isimportant to eval uate the quality of their performance as attorneysfor children.

Arethey satisfying Michigan's statutory obligations required of attorneys for children,® aswell as

8BMCL 722.630, MCL 712A.17¢(7), MCR 5.915(B)(2) and MCR 5.965(B)(2) cited in Duquette, Michigan Child Welfare
Law, 104.

8Michigan statutes specify in part the responsibilities of the child’ s attorney. In addition to providing for the mandatory
appointment of an attorney to represent the child, the child protection law [MCL 722.630] provides that “the attorney shall
make further investigation as he deems necessary to ascertain the facts, interview witnesses, examine witnesses in both the
adjudicatory and dispositional hearings, makerecommendationsto the court, and partici patein the proceedingsto competently
represent the child.” Additionally, MCL 712A.17c(7) requires the appointment of an attorney to represent the child and that
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other professional and national standardsof conduct? Of all aspectsof Michigan'shandling of abuse
and neglect cases, including the need for parentsto have access to competent counsel, the quality of
representation for children may be the most worrisome.®

The statewide survey revealed that in a significant percentage of counties, attorneys did not
have to meet any quality control requirements (e.g., certain level of experience or training) prior to
their appointment as counsel for children and parents. Regarding the use of quality controls prior
to the appointment of attorneysfor children, only 37.8 percent of judgesand 57.1 percent of referees
in small jurisdictions reported that attorneys had to meet quality control requirements; and in larger
jurisdictions, only 63.6 percent of judges and 42.1 percent of referees reported their use. Asto
appointment of attorneysfor parents, quality control requirements were required to be met in even
fewer jurisdictions. In smaller jurisdictions, 40.0 percent of judges and 45.5 percent of referees
reported their use; and in larger jurisdictions, 63.6 percent of judges and 42.1 percent of referees
indicated attorneys must meet quality control requirements.

Though anecdotal, site visits, including court observation, also provide insight on the
adequacy of representation for children and parents, as well as the FIA. The following are brief

summaries of site visit findings on the issue of representation of parents, children, and the FIA.

"[t]he appointed attorney shall observe and, dependent upon the child’s age and capacity, interview the child. If the child
isplaced infoster care, the attorney shall, before representing the child in each subsequent proceeding or hearing, review the
agency case file and consult with the foster parents and caseworker."

This assessment's findings are supported by those of the Michigan Children's Ombudsman's Office. The Ombudsman's
1995-1996 annual report indicated that “[tJhe Ombudsman found in 29 of 61 applicable cases, or 47.5%, there was afailure
of the child's attorney to comply with the legal requirement that they meet and/or consult with their client." He added that
"[d] espite statutory requirements, many child attorneysfail to contact foster parents, review agency filesor seeachild before
hearings." As such, "this affects the quality and outcome of the child's legal representation, creates court delays and
contributes to the children's lack of permanency." He "recommend[ed] that court-appointed attorneys should be held more
accountableto current legal and professional standards of representation in child welfare proceedings.” Bearup, Children's

Ombudsman Annual Report 1995-1996, 56.
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Wayne County
Parents and Children

Almost al those interviewed commented how the quality of representation for children and
families varied dramatically. Representation of children provided by the Legal Aid and Defender
Association of Detroit was generaly described as being "very good." It was reported that the
Association is appointed to represent children in approximately twenty-five percent of Wayne
County’ sabuse and neglect cases. Private attorneys are appointed to represent children and parents
in the majority of cases. Though there were exceptions, overall their representation was viewed as
problematic.

Several judicial officersrelated that attorneys for children do not consistently have contact
with their clients both before and after hearings. One referee estimated that asfew asten percent of
children's attorneys saw their clients, despite the aforecited statutory requirement.

Judicial observationswereconfirmed during project staff court observation. Oneproject staff
member reported that after observing approximately ten hearings, including severa preliminary
removal hearings, the only time in which a child's position was presented to the court wasin acase
inwhich aLega Aid and Defender Association attorney represented the child. In amost all cases
observed by thisstaff member, andin particular during preliminary hearings, children'sattorneysdid
not voice their clients interests to the court, appeared not to have spoken to their clients, did not
present independent evidenceto the court of their clients' interests, and did not providethe court with
evidence, testimonial or documentary, of issues relevant to their clients concerns (e.g., visitation
with parents and siblings, provision of educational, health, mental health and other services).

In Wayne County, as well as in the other two sites, children's lack of contact with their
attorneys may be exacerbated by thefact that the children, even older ones, are not regularly brought
to court by the FIA or their legal custodians to participate in their cases and/or consult with their
attorneys,® Thisis generally the case even for preliminary hearings, and may be due to attorneys
lack of clarity asto their role as child’s counsal.

Those interviewed did not voice as much concern over the quality of representation for

parents. Project staff court observed more vigorous advocacy on behalf of parentsthan of children.

% ndividualsinterviewed had varying opinions about whether children should actively participate in legal proceedings.
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Attorneys for parents seemed to be better prepared, willing to cross-examine FIA witnesses, and
more likely to present their clients positions to the court.

The Wayne County Probate Court recognizes that legal advocacy for parties, in particular
children, needs improvement. As such, attorney training in the handling of both abuse and neglect
and delinquency casesisnow mandatory. At thetime of sitevisits, two half-day mandatory training
sessionswere scheduled to addressissuesrelevant to child advocacy. It will beaconditionfor future
appointment of casesthat attorneysattendtraining. They must alsofill out acourt-produced attorney
profile sheet which inquires about the attorney's experience in the handling of probate and juvenile
cases.

All courts handling child abuse and neglect cases should recognize their role in ensuring
quality representation for the parties coming before the court by doing the following:

. implementing attorney quality control measures, such as mandatory training and
experience requirements,

. advocating for reasonable compensation for attorneys;
. educating attorneys on juvenile court practice;
. ensuring attorney casel oads are reasonable;
. appointing attorneys for parties at the preliminary hearing with that representation
continuing throughout the life of a case; and
. monitoring attorney conduct.
TheFIA

InWayne County, the Family Independence Agency (FIA), petitioner, isrepresented in abuse
and neglect proceedings by the Office of the Attorney General (OAG).¥ Initially, the FIA had been
represented by the prosecuting agency responsible for handling criminal cases. The FIA became
dissatisfied with this agency's representation as case workers found their attorneys not representing

their positions on cases to the court.

8n addition to the FIA, OAG staff represented that they also represent the private non-profit agencies that enter into
contract with the FIA to provide foster care services. If a conflict occurs between the FIA and private agencies, internal
protocol exists for its resolution. It was unclear to project staff whether in fact an attorney-client relationship is actually
established between the OAG and private nonprofit agencies.

67



The OAG's Children and Youth Services Division, responsible for providing FIA
representation, is currently headed by an Assistant Attorney General in Charge who has full-time
administrative and supervisory responsibilities. The Division is comprised of fifteen full time
attorneys who advocate for the FIA in al child abuse and neglect cases, including parental rights
termination and appellate cases.

The Assistant Attorney General in Charge perceived his staff as working a"great deal” of
overtime. According to him, the attorneys are working an average of 50 to 60 hours per week and
may be appointed to represent the FIA in asmany as 7,000 cases, meaning an estimated individual
caseload of 460 cases per attorney. Asthey arein court five days per week, they do not have much
office time to prepare for cases.

Inadditiontothejuvenilecourt trial work, the OAG's Children and Y outh ServicesDivision,
provides representation to the FIA in appeals. Appeals require attorneys to review voluminous
recordsof trial proceedings, research legal issues, and produce briefsconsisting of well-framed legal
arguments. In 1995, the Division handled as many as 121 appeals, many of which involved appeals

by parents of adverse termination of parental rights decisions.

Roscommon County
Parents and Children

Three attorneys have contracted with the Probate Court to represent children and parentsin
abuse and neglect cases, aswell as children and youth in delinquency proceedings. As reported in
the statewide survey and by those interviewed, all children are represented by attorneysat all stages
of abuse and neglect proceedings and most custodial parents.® There are no mandated experience,
training and quality control requirementsthat must be met before attorneysare appointed to represent
children or parents.

For the most part, contract attorneys estimate that abuse and neglect cases are only about ten
percent of their practice. They are general practitioners who also handle delinquencies, criminal
matters, and real estate concerns. Most of their training on child welfare issues has been "on-the-

job.

8The statewide survey indicated that 90 to 99 percent of indigent custodial parents are represented by attorneysin child
abuse and neglect cases and 100 percent are represented in parental rights termination trials. The percentages diminish for
indigent non-custodial parents, with the exception of parental rights termination proceedings in which 100 percent are
represented.
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Asin other Michigan jurisdictions, children arenot usually active participantsin child abuse
and neglect proceedings or present in court to consult with their attorneys. It appeared to be the
genera feeling among the court and legal practitioners that a child's attendance at court should be
handled carefully. 1f achildisbrought to court, he or shewill usually remain outside the courtroom
or on occasion be interviewed by the judge in his chambers.

The judge did indicate that if he perceived a child as being "sold out" by the attorney
representing the child, he would terminate the attorney’s involvement in the case. It would be

unlikely that he would assign cases to such an attorney in the future.

TheFIA

The FIA is represented by an attorney employed full-time by the local prosecutor's office.
In addition to representing the agency in abuse and neglect cases, he provides advocacy servicesin
juvenile delinquency and adult criminal matters. The number of abuse and neglect cases he handles
isminimal in contrast to other types of cases. It should be noted that FIA workers write their own
abuse and neglect petitions for submission to the court.

This prosecutor was not available to beinterviewed during the site visit. It was evident that
he was involved in arelatively high number of cases being tried in different courtrooms. Though
it may be premature to make the point without having spoken with thisindividual, the FIA may want
to examinewhether thisindividual isableto give abuse and neglect cases adequate attention, inlight
of his demanding schedule. Additional prosecutors may have to be hired to aleviate his burden.
Moreover, his schedule may ultimately conflict with the juvenile court's resulting in an increased
number of adjournments. Thisoccurred in the one abuse and neglect case observed by project staff.
A complex abuse case had to be rescheduled because the FIA’s attorney had to be in another

courtroom.

Jackson County
Parents and Children

Similar to Roscommon County, the court has two private attorneys on contract to represent
parents and children in child protective cases. Both represent parents and children, receiving
alternating assignments. The probate court judge selectsthe attorneysto be offered contracts. Both

of the current contract attorneys have had contracts for anumber of years. The contract isrenewed

69



each year and has not been offered to other counsel. However, other attorneys have not requested
contracts and those interviewed did not believe that any other local counsel are interested in
becoming the primary assignment counsel in child protective actions.

In addition to the contract counsel, the court maintains a list of four additional private
attorneys who are assigned conflict cases. None of the contract or conflict attorneys practice
exclusively inthejuvenile court, athough their juvenile assignments represent a substantial portion
of the contract attorneys workloads. Contract and conflict counsel are all highly experienced

lawyers with substantial experience in the juvenile court practices.

TheFIA

TheFlA isrepresented by an assistant prosecuting attorney. A full timejuvenile assignment
was created in the prosecutor’ sofficein 1995 and aprosecutor isnow assigned exclusively to handle
the county’ s juvenile caseloads. All those interviewed commented that assigning one prosecuting
attorney to juvenile matters has had a positive effect on case progress. The prosecutor is more
familiar with the casel oad, and hasmoretimeto review and comment on filings, aswell asmeet with
caseworkersand other parties. Full timeassignment of one prosecuting attorney to thejuvenilecourt
has ensured availability for hearings and has helped reduce scheduling conflicts. The current
prosecutor anticipated atransfer to another assignment in August 1996. However, she expected to

be replaced with another assistant prosecutor who has had some experience in juvenile matters.

Reasonable Compensation for Attorneys Representing Parentsand Children
RECOMMENDATION 28.

Attorneys representing children and parents should receive compensation that is
reasonable and commensurate with the amount and complexity of work involved in child

abuse and neglect cases.

RECOMMENDATION 29.
Compensation systems should not be utilized that provide disincentives to fulfilling
responsibilitiesmandated by statutes, codesof professional responsibility and other standards

(e.g., annual, " no case cap" contracts).
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Commentary:
Payment for services often has a direct impact on the quality of representation provided to

parties. Itisessential that attorney compensation be reasonable and commensurate with the amount
and complexity of work involved in these cases. At the same time, attorneys need to held
accountable for performance. Asthe earlier discussion of attorney representation reflected, many
attorneys for children may not be meeting with their clients or advocating vigorously for their
interests. If their payment for servicesis diminished or not reasonabl e, there may be even lessof an
incentive to provide quality legal advocacy.

As stated in the Guidelines, reasonable compensation for attorneysis necessary if attorneys
are to be effective in doing their jobs. Compensation systems should not be utilized that provide
disincentivesto fulfilling responsibilities mandated by statutes, codes of professional responsibility
and other standards.®® Michigan appears to have varied systems for compensation of attorneys. In
some jurisdictions, a specific number of attorneys have contracts with the court to provide
representation in a certain number of cases for a set annual fee. In others, private attorneys are
appointed and paid on aper case basis, or an organization, such asthelocal legal services program,
contracts with the court to handle a substantial number of cases (e.g., 25% as in Wayne County.)

Consideration might also be given to theissue of attorneys' payment for services coming out
of court funds. The question is posed as to whether there is an inherent conflict of interest in that
the court itself might have an incentive to save money and thus unintentionally not encourage more

zeal ous advocacy that might be more costly.

The Establishment of CASA Programs
RECOMMENDATION 30.
Fundingshould beprovided for theestablishment of Court Appointed Special Advocate

(CASA) programsin all countiesin the state.

%90ne significant problem with annual, "no case cap” contractsisthat thereis no incentive to perform extrawork on cases
or even work that is ethically or statutorily mandated (e.g., seeing the child client).
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RECOMMENDATION 31.
New programs should work closely with already existing CASA programsin the state
to establish policy and procedure related to the recruitment, training, screening and

monitoring of CASA volunteers.

Commentary:
According to Michigan Court Rule [MCR 5.916], a CASA may be appointed as aguardian

ad litem for a child, in addition to the appointment of an attorney for the child.*® A CASA isa
"trained and supervised lay volunteer"®* who advocates in court for the child's best interest. The
statewide survey indicated that in smaller jurisdictions, 4.6 percent of judges and 9.1 percent of
referees appointed CASAs "sometimes or more often” (>10% of cases) and in larger jurisdictions,
23.8 percent of judges and 27.8 percent of referees appointed CASAS "sometimes or more often.”
These results are likely as more CASA programs exist in larger jurisdictions.®

Of the three sites visited,® only Wayne County was in the process of establishing a CASA
program. Project staff met with the Executive Director of Wayne County’ s Court A ppointed Special
Advocates (CASA) organization. The program received atwo-year grant from the National CASA
Association, and an advisory team started meeting in May 1996 to address issues of volunteer
recruitment, screening, training, and supervision. Theadvisory board consistsof four subcommittees
(Policies and Procedures, Court and Legal Issues, Resource Development, and Program
Administration). The agency's organizing committee includes a probate judge, three referees, a
representative from the OAG, and the president of alocal foundation.

Michigan has no legidation to guide CASA implementation. However, Wayne County
program staff have relied heavily on the State CASA Association and other local CASA

“Dugquette, Michigan Child Welfare Law, 62.
“bid.

°21n Roscommon County, arural community, several individuals made the comment that volunteer recruitment is difficult
as individuals are struggling to make aliving in their community and raise their families. Being a CASA is perceived as
requiring acommitment of significant time.

%K ent County has an established CASA program. Asof 1992, the program served 73 children in child abuse and neglect
cases out of atotal of 1,022 and was comprised of twenty-eight trained volunteers. Priority for CASA appointmentsinclude
cases involving parental drug use, severe abuse and neglect, and large sibling groups requiring extra attention. CASA
volunteers generally work with the child's attorney. Hardin, Rubin, & Baker, A Second Court That Works, 106.
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organizationsin developing their program. Inaddition, theNational CA SA organi zation hasassisted
with developing handbooks, training curriculum, and materials.

Initial plansinclude having two to three referees making CASA assignments. The goal for
the first year of the program is to have twenty CASA volunteers trained and assigned to cases.
Currently, the agency has about 100 potential volunteer applicants. They have been contacted and
will berecruited for training to start in early 1997. Screening proceduresfor CASA volunteerswill
includeacriminal background check conducted through the police department, plusadriving record
review. Wayne County CASA isalso working with the FIA to conduct child abuse checks by using
the central registry.

A CASA could beparticularly hel pful inmonitoring the provision of servicesto childrenand
the implementation of permanency plans. A model of representation that should be evaluated isthe

appointment of both a CASA and an attorney to a case.**

*TheFIA iscurrently evaluating models of attorney, GAL, and CASA representation in two Michigan counties to assess
whether models of representation affect case outcome. The findings from this study should be useful in determining the
appropriateness and effectiveness of various models of representation for children.
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XI. RECOMMENDATIONS ON ENHANCING HEARING QUALITY AND TIMELY
IMPLEMENTATION OF PERMANENCY PLANS
Judicial and Attorney Caseloads
RECOMMENDATION 32.
In order for hearingsto be effective, the SCAO should develop caseload standar dsfor
thejudiciary modeled after the formula developed in the Kent County study.®

RECOMMENDATION 33.
The judiciary’s staffing resour ces should be carefully evaluated as a unified family
court is established in Michigan.

RECOMMENDATION 34.

Theimpact on caseload of recent changesin delinquency laws needsto be examined.

Commentary:
Of particular interest to the Michigan court system, FIA, and advocacy community is the

recommendation of the Binsfeld's Children Commission which requested that the SCA O, along with
the FIA, examine how quarterly review hearings could be conducted to make them more effective.*
Binsfeld Children's Commission, In Our Hands (Lansing, Michigan: July 1996), 111. Much of this
report's discussion of court calendaring, case flow management, access to competent legal
representation, and adequacy of court facilities al bear on the quality of all types of hearings,
including further dispositional and permanency planning hearings. For example, proficient legal
advocacy can increase the probability that permanency planning issues are priorities for the court's
consideration. However, several other factors aso influence the effectiveness of hearings, such as:
reasonableness of caseloads for judges and attorneys, the length of time allotted for each court
review, submission of thorough social worker and other pertinent reports to the court in atimely
manner, ensuring the presence of parties, attorneys, social workers, witnesses, and other pertinent

people at hearings, the availability of appropriate services, and the recommendations of FCRBs.

%Hardin, Rubin, & Baker, A Second Court That Works, 27-28.
%Binsfeld Children's Commission, In Our Hands, 44.
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The SCAO should work closely with courts handling abuse and neglect casesto ensure that
judiciary's caseloads are reasonable and commensurate with the complexity of child abuse and
neglect cases. If judges and referees are to be in compliance with the Resource Guidelines, they
must have sufficient time off the bench to prepare for cases, ampl e time allotted while on the bench
to actually hear cases, and adequate time for administrative responsibilities, opinion issuance, and
professional and community activities. Appropriate funding needs to be allotted to support the
assigning of additional judgesin thosejurisdictions, like Wayne County, in which casel oads are far
above recommended standards.

Caseloads of both judges and attorneys® must be reasonable and commensurate with the
complexity of child abuse and neglect casesif courtsareto makeadifferenceinthelivesof children
under their jurisdiction. If judges are to give child abuse and neglect cases the attention that they
deserve, they must have sufficient time off the bench to prepare for cases, ampletime allotted while
on the bench to actually hear cases, and adequate time for administrative responsibilities, opinion
issuance, and professional and community activities.

The statewide survey findings reveal caseload disparities between smaller and larger
jurisdictions. Judges and referees from small jurisdictions were assigned significantly fewer cases
for al typesof cases, including child abuse and neglect cases, each week than their counterpartsfrom
larger jurisdictions. For example, judges from small jurisdictionswere assigned an average of 4.84
child abuse and neglect cases each week, compared to judges from large jurisdictions who were
assigned an average of 12.23 child abuse and neglect cases each week. Similar trendswerereported
for al other types of cases. Judges from small jurisdictions were assigned 28.06 cases, in contrast
to their large jurisdiction counterparts who reported 34.83 cases assigned to their weekly docket.

The statewide survey also revealed that, perhaps because of higher caseloads, judges and
refereesfrom largejurisdictions spent significantly more time on the bench hearing child abuse and

neglect cases than their counterparts from smaller jurisdictions. For example, judges from large

A sthis study focused primarily on probate court processes, it did not address the issue of FIA and private social worker
caseloads. Just aswiththecourt and counsel, socia workers must have reasonabl e casel oadsin order to competently perform
their responsibilities in implementing permanency plans. The Binsfeld Children’s Commission Report, In Our Hands,
recognizes that for social workers to do their jobs, they must have reasonable caseloads. In that section’s report on
permanency planning, a“ priority” recommendationisthat “[f]oster care worker staff-to-caseratio will be no higher than one
worker for every 20 cases [and that] [p]rotective service worker staff ratio will be no higher than one worker for every 15
cases.” |bid, 33. The Commission identified inadequate FIA staffing allocations as a barrier to effective permanency
planning. lhid.
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jurisdictions spent 27.39 percent of their average weekly work time on the bench handling abuseand
neglect matters, whereas judges from smaller jurisdictions spent 17.89 percent of their time on the
bench presiding over such matters. The difference among refereesis even greater. Refereesfrom
large jurisdictions spent an average of 22.24 percent time on the bench compared to referees from
small jurisdictions who spent 4.05 percent time on the bench.

An analysis of the statewide data on workload characteristics indicates that as the number
of child abuse and neglect cases increases, the number of all other types of cases assigned to the
weekly docket also increases. Similarly, asthe number of child abuse and neglect casesincreases,
the percentage of time spent on the bench increases. Moreover, as the percentage of time spent
preparing for hearings increases, the percentage of time on the bench increases. It isinteresting to
note that judges and referees from smaller jurisdictions did not spend a significantly greater total
amount of time preparing for cases than judges and referees with higher caseloads in larger
jurisdictions.

Data on workload characteristics strongly suggest the amount of time spent on the benchis
largely affected by the number of child abuse and neglect cases assigned. As casesincrease, more
time is spent on the bench, aswell as on preparation. A large caseload can dramatically affect the
amount of time ajudge hasto prepareacase. Thismay partly explain why judges and refereesfrom
larger jurisdictions do not spend a significantly greater time preparing for cases than their
counterpartsin smaller jurisdictions: there is ssimply insufficient time to prepare.

Site visits confirmed the caseload distinctions identified in the statewide survey. From
interviews, review of local statistics, and court observation, it appeared that the judges and referees
in Wayne County spent more time on the bench, had higher casel oads with more cases assigned to
their daily dockets, and had lesstime off the bench to prepare for cases, than their fellow judges and
refereesin less populated jurisdictions.

Inaddition to higher case numbers, arguably, there may be ahigher number of complex cases
coming beforeWayne County’ sJuvenileDivision requiring even moreof thecourt’ stime. Although
this issue was not the subject of case file review, severa individuas interviewed conveyed their
concerns that the FIA may not be intervening as early as they should in cases and that the court
intervenes in cases when family dysfunction ismore severe. The question has to be asked whether

anurbanjurisdiction like Detroit with asignificant number of childrenlivingin poverty hasadequate
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family preservation and reunification resources, as well as other programs, to serve a very large

population of children and familiesin need.®

Wayne County

In Wayne County, both judges and referees® preside over a full array of child abuse and
neglect proceedings, including preliminary removal, adjudicatory, dispositional and subsequent
review and permanency planning hearings. In addition, judges aso conduct parental rights
termination hearings, adoptions, jury trials, delinquency hearingsinvolving waiver totheadult court,
appeal s from referee recommendations, and guardianships. Thefour retired, part-time refereesare
assigned the mgjority of post-termination of parental rights reviews.

Table Twenty-Three briefly summarizes the 1995 Wayne County Juvenile Division's
statistical report on the number of petitions filed in abuse and neglect, adoption, and delinquency
cases for the period 1992-1995.

TABLE TWENTY-THREE

Number of Petitions Filed in Abuse, Neglect, Adoption, & Delinquency Cases

Abuse & Neglect Adoption (Children) Delinquency
1992 2,390 957 8,621
1993 2,249 1,057 8,411
1994 2,321 943 8,450
1995 2,444 1,098 9,669

%The Annie E. Casey Foundation has just issued a disturbing report, City Kids Count, on the “educational, social,
economic, and physical well-being” of childrenlivinginfifty United Statescities, including Detroit. According tothereport,
in 1990, Detroit had the highest rate (62%) of childrenlivingin“distressed” neighborhoods of all fifty cities. Ibid, 35. These
nei ghborhoodsweredefined “ ascommunitieswith high concentrationsof poverty, femal e-headed househol ds, unemployment,
and welfaredependency.” Ibid, 5. (Copiesof the 1997 report can be obtained from the Annie E. Casey Foundation by calling
410-223-2890.)

®pursuant to MCL 712A.10(1)(c) and MCR 5.913(A)(1), referees have the authority to take testimony and submit asigned
report detailing their findings and recommendationsfor disposition to the probate court judge. Thejudgeistheonly judicial
officer authorized to actually issue a court order. Parties to proceedings can appeal areferee’ s recommendations by noting
an appeal with the probate court judge. This appeal usually consists of areview of the record (e.g., judge listens to a tape
recording of previous proceedings) or a presentation of legal arguments by the attorneys for the parties.
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The juvenile division also has the responsibility for presiding over ordinance and traffic
violation casesinvolving children and youth. Asreflected in Table Twenty-Four’s compilation of

the statistical report's data, these numbers are significant.

TABLE TWENTY-FOUR

Ordinance and Traffic Violations Received

Ordinance Traffic
1992 5,490 1,762
1993 7,031 2,014
1994 4,168 1,442
1995 8,073 1,873

Inreviewing statistics, itisimportant to keep in mind that increasing numbersof delinquency
and ordinance/traffic cases have an impact on the handling of abuse and neglect cases.'® As stated
earlier, the juvenile division's judges and referees handle both kinds of cases. If delinquency
numbers rise and laws are implemented making those proceedings more complex and time-
consuming, judges and refereeswill have even lesstime to conduct quality child abuse and neglect
proceedings.

Regarding more specific statistical information on the number of minors under the
jurisdiction of the juvenile division and the types of hearings conducted, the statistical report
includesthisinformation. Briefly, thisreport indicates that an estimated 13,916 minors are under
thecourt'sjurisdictionin child protective proceedingsand approximately 20,086 are under thecourt's
jurisdiction in delinquency matters. As compiled from the Wayne County, Juvenile Division
statistical report, Table Twenty-Five provides an overview of hearing activity in child protective

proceedings:

1%0ne attorney who had extensive experience in representing children and youth in both child abuse and delinquency
proceedings voiced concern about how "monumental” changes in delinquency laws, effective October 1, 1996, would
potentially impact on the quality of juvenile court proceedings, including abuse and neglect. He believed that as aresult of
these changesin the law, judges and refereeswould be required to preside over more complex, contested court proceedings,
including hearingssimilar to"bail hearings", significantly morejury trials, and lengthier sentencing hearings. Thisindividual
perceived the new laws as creating a disincentive for parties to resolve cases or pleabargain. Aswill be discussed in this
section's recommendations, the impact of changes in delinquency laws on abuse and neglect proceedings, needs to be
carefully monitored throughout Michigan.
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TABLE TWENTY-FIVE

1995 Wayne County Report
Activity in Child Protective Proceedings
Preliminary Inquiries 0
Preliminary Hearings 2452
Pretrials 2270
Pre-disposition Motion Hearings 9
Pleas/No Contest 728
Bench Trias 2115
Jury Trias 23
Original Dispositional Hearings 1310
Post-Disposition Motion Hearings 143
Dispositional Review Hearings 9134
Progress Review Hearings 0
Termination of Parental Rights Hearings 296
Post-Termination Review Hearings 2457
Rehearings 0
Show Cause Hearings 28
Other Hearings 164

Michiganisone of threestatesinthe nation that permitsjury trialsin abuse and neglect cases.
Aswas the case in the other sites visited, Wayne County judges and referees related that jury trials
occur infrequently. The above statistics appear to support thisassertion in that judges presided over
twenty-three jury trials. Jury trials are often requested, but parties will often settle prior to a case

going to trial .***

1014 Ithough the numbers of jury trials may appear to be few, they can be time-consuming for the court, attorneys, and
parties. For example, project staff were able to observe an abuse and neglect jury trial. Prospective jurors had to be
transported from a downtown court facility to the juvenile court facility. Time had to be spent selecting ajury, aswell as
instructing jurors onlaw and procedure. Attorneys also havethe perception that jury trials require that they spend additional
hoursinvestigating and preparing for acase. Also, jury trial requests may impact on the number of judicial officerspresiding
over asingle cases (only judges can preside over jury trials) and the expeditious scheduling and handling of cases. Theissue
of jury trialsin abuse and neglect cases may warrant further examination.
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Despite handling anincreasing number of cases, the number of judgesand refereesin Wayne
County's Probate Court, Juvenile Division, has not changed in eleven years. The Juvenile Division
is comprised of five judges and twelve referees, plus four retired visiting referees who work part-
time. The primary responsibility of fifteen of these judicial officers is to preside over both
delinquency and abuse and neglect proceedingsfull-time. The other two arethe Chief Judge and the
Chief Referee who in addition to their own individua dockets have numerous administrative
responsibilities. Judges are elected to the bench, whereas referees are appointed.

The question arises as to whether caseload levels for Wayne County, Juvenile Division
judges and referees compare favorably with recommended levels. 1nthe Kent County probate court
study, in which researchersfound abuse and neglect casel oadsto be reasonable, the averagejudicial

casel oad, not including adoptions, was 181 cases.’®

Utilizing the same calculationsaswere utilized
in the Kent County study, it appears that judges and referees in Wayne County have casel oads that
are approximately 48.06 percent greater than those of their Kent County counterparts.® Estimating
that 9.3full-time (FTE) judicia officershandle approximately 2,444 new abuse and negl ect petitions

annually, each FTE judicial officer has a caseload of approximately 267.8 cases.

Roscommon County

The Probate Court presides over approximately thirty-five neglect and abuse casesannually.
Some of those interviewed perceived caseloads as increasing and as reflecting "greater severity."
The statewide survey revealed that the probate judge spends about ten percent of an average week
(forty hours) on the bench hearing child abuse and neglect cases, and that an average of eighteen
cases, including one abuse and neglect case, are assigned to his docket each week. In contrast to
more urban environments, the juvenile docket did not appear to be heavy, at |east on the days of the

site visit.

12Hardin, Rubin, & Baker, A Second Court That Works, 28.

105T aking into consideration the other types of casesjudges and refereeshandlein Wayne County, judicial officersareonly
ableto handle abuse and neglect cases part-time (estimated fifty percent of time asrefereesrotatein and out abuse and neglect
assignmentsweekly). Not including the Chief Judge and Chief Referee, who have significant administrative responsibilities,
the Juvenile Division has 5 full-time judges, twelve full-time referees and 4 part-time retired visiting referees (one day per
week). Giventhat each may only handle abuse and neglect cases 50% of thetime, thefull-time equivalent availableto handle
100% of the abuse and neglect caseload is 9.3 judicia officers. If the caseload is determined by the number of new petitions
filed annually, 2,444 for 1995, an individual caseload is 267.8 (2,444 divided by 9.3).
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Although dockets may not appear to beasgreat inrural areasasin urban ones, one must keep
in mind that rural court judges and referees may have a diversity of responsibilities outside of
juvenile court proceedings, such as the handling of adult guardianships or emergency matters, or
traveling outside their county to assist in other jurisdictions. It may be that courts in these
jurisdictions are better equipped, given fewer cases, to give juvenile cases the attention that they
deserve. In contrast to Wayne County, it appeared that the Roscommon County Probate Court was
ableto allot moretimeto hear each juvenile case. Thisdoesnot mean, however, that judgesinrural

communities are not working hard; it means that caseloads may be reasonable.

Jackson County

The probate court judge hears child protective, delinquency, status offense, and juvenile
traffic and ordinance violations proceedings. Those interviewed estimated that one-half of the
judge' stime is devoted to child protective matters (.5 FTE). Thejuvenilejudgeis assisted by one
full-time hearing referee. The referee estimates that eighty percent of her time is devoted to
delinguency matters, ten percent to juvenile traffic violations, and ten percent to abuse and neglect
cases, primarily preliminary hearings (.1 FTE). Thereferee cannot preside over waiver hearingsand
jury trials. Asjudges and referees handling abuse and neglect cases preside over delinquency cases
of amore complex and time-consuming nature (e.g., morejury trial demands, more complicated bail
hearings, lengthier sentencing hearings), they may have increasingly less time to dedicate to the
handling of abuse and neglect cases.

The referee feels that her effectivenessis somewhat reduced by lack of secretarial support.
Thejudge ssecretary doestypereferee hearing orders, but thereferee doesall of her own docketing.
She estimates that about thirty percent of her time is spent on paperwork, ten percent in other
administrative functions, and sixty percent on the bench.

Table Twenty-Six below shows the total numbers of petitions filed in each major category

in the juvenile division in 1994.%

TABLE TWENTY-SIX

1%For purposes of calculating casel oad, Jackson County probate court had the same number of judicial staff in 1994, as
in 1996.
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Jackson County Juvenile Filing Statistics for 1994
Crimina Delinquency 1085
Status Offense 320
Traffic & Ordinance Violations 334
Child Protective 112
Total Number of Petitions 1851

Based on the estimate that the combined time devoted to the casel oad of thejudgeand referee
eguals about a .6 FTE position, the judicial resources for abuse and neglect actions in Jackson
County for 1994 compare favorably with recommended levels, in that the casel oad for that year was
187. Asstated earlier, the average judicia caseload in Kent County, not including adoptions, was
181 cases.'® The quality of child abuse and neglect hearings could be adversely affected if judges
and referees are required to handle other types of domestic relations cases (e.g., divorce, child
support, domestic violence) without a diminishment in their current abuse and neglect docket or

without adding judicia officers to handle the influx of other types of domestic relations cases.

Hearing Length
RECOMMENDATION 35.

All judgesand refer eeshandling abuse and neglect casesshould familiarizethemselves
with the Resour ce Guidelines rationale supporting lengthier court proceedingsin routine or

non-contested cases.

Commentary:
Recognizing the courts must allot enough timeto court hearingsif permanency planning and

other decisions are to be thoughtful and based on sufficient evidence, the Resource Guidelines
recommend time frames for hearing length in non-contested or routine cases. They are:

. Preliminary Protective Hearings (60 minutes);

%1bid.

82



. Adjudicatory Hearings (30 minutes);

. Disposition Hearings (30 minutes);
. Reviews (30 minutes); and
. Adoption Hearings (30 minutes).*®

In the statewide survey, judges and referees were asked to estimate the in-court time spent
on each type of child abuse and neglect hearing. The six ranked optionsincluded: (1) 0-5 minutes;
(2) 6-15 minutes; (3) 16-59 minutes; (4) 1-3 hours; (5) Y2 day; and (6) 1+ day. To perform data
analysis, researchers "averaged" the ranking values to determine which proceedings have short and
long time frames. The mean scores of these averages allowed for a comparison of the amount of
time that both judges and referees spend on hearings. (Table Twenty-Seven on the next page details
the breakdown of time spent for each type of proceeding for judges and referees.)

Proceedingswhichtook the most amount of timefor both judgesand refereeswere contested
adjudicatory hearings (majority range of 1-3 hoursto 1+ days) and contested termination of parental
rights proceedings (mgjority 1+ days). Other proceedings which showed longer periods for both
judges and referees were contested adoption proceedings (majority range of 1-3 hoursto 1+ days)
and contested permanency planning hearings (judge majority range 1-3 hours to 1+days).
Proceedings which had among the shortest hearing times (all less than one hour) were non-removal
preliminary hearings, uncontested initial removal hearings, uncontested adjudicatory hearings,
uncontested further dispositional hearings, post-termination reviews, and uncontested adoption
proceedings.

Severa significant differences emerged between the time frames reported by judges as
compared to those reported by referees. Referees reported spending a significantly longer amount
of time on non-removal preliminary hearings than judges. For four other types of proceedings
(contested initial dispositional hearings, contested further dispositional hearings, contested
permanency planning hearings, and contested non-periodic review hearings), judges reported that

such hearings lasted longer, as compared to the time framesreported by referees. Itisinteresting to

1% hid 107-119. The Resource Guidelines include detailed master checklists outlining the elements of sufficient and
effective hearings. Ibid.
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note that, although judges and referees reported different time framesfor five types of hearings, the
time frame reports for the remaining 13 types of hearings were similar.

However, itistroubling that arelatively high percentage of judges and referees are allotting
only 6-15 minutes for non-removal preliminary hearings (32.1 percent of judges and 22.5 percent
of referees) and uncontested initial removal hearings (29.6 percent of judges and 29.3 percent of
referees). Additionally, approximately 5.7 percent of judges estimate that they spend 0-5 minutes
on non-removal preliminary and uncontested initial removal hearings. Survey results on hearing
length are particularly problematic as they related to preliminary hearings. The Guidelines
recommend that these proceedings be allotted at least sixty minutes to alow the court to address
issuesincluding, noticeand serviceof process, complaint allegations, evidenceintroduced by parties,
reasonableefforts, partiesand attorneys oral presentations, theissuanceof orders, and the scheduling
of future hearings.'”’

Of dl the hearing types listed in the Resource Guidelines, the initial child protective
proceeding or preliminary hearing has the greatest amount of time allotted toit, sixty minutes. The
Resource Guidelines state that "[a] primary goal of the court should be to make the preliminary
protective hearing as thorough and meaningful as possible."!® In hearing from "all interested
persons present,” the court must carefully consider where a child shall be placed pending further
hearings, whether reasonabl e efforts have been made to prevent the child's removal from hisor her
family, and whether additional services need to be offered to the family to keep the family
together.'® Itisalso atimefor the court to "eliminate potential sources of delay inthelitigation."**°
Even in uncontested cases, the court hasthe duty to ensurethat the partiesto the proceedings address
each of the above-stated issues.

Asdiscussed earlier, project staff observed court hearings at al three sites. In both Wayne

and Jackson Counties, researchersused abrief Court Observation Formto gather information during

107National Council of Juvenile and Family Court Judges, Resource Guidelines, 42.
18N ational Council of Juvenile and Family Court Judges, Resource Guidelines, 30.
19hid., 30-31.

1bid., 31.



some of these hearings.** Though thefindingsare somewhat limited, they appear to corroboratethe
statewidesurvey results. InWayne County, datawascollected for sixteen hearings, including eleven
uncontested adjudicatory and dispositional hearings, one contested adjudicatory hearing, one
dispositional review, and three post-termination review hearings. Hearings were generally short.
Based on the fairly wide range between the shortest hearing time (two minutes) and the longest
hearing time (90 minutes), researchers used the median, rather than the mean, to determine a
standard hearing time. Themedian hearing lengthwas 10.5 minutes. Theaverageinterrupt time(the
length of timethat ahearing isinterrupted by arecess) was about twice aslong: 20 minutes. Waiting
time (case not called by court as scheduled) was documented in only one case, athree minute delay.

In Jackson County, data were collected for 27 hearings, including one preliminary removal
hearing, six contested adjudicatory hearings, two uncontested adjudicatory/dispositional hearings,
one contested adjudicatory/disposition hearing, twelve review hearings, one uncontested TPR
proceeding, two contested TPR proceedings, and two post-termination reviews.

Hearing times ranged from two minutes to one hour (a contested TPR proceeding), and the
mean hearing length was 16.2 minutes. The median hearing timewas 11 minutes. Wait time (case
not called by court as scheduled) was recorded in only two cases and lasted five minutes or less.
Interrupt time (the length of timethat a hearing isinterrupted by arecess) occurred in only one case,
acontested adjudicatory hearing in which the parties awaited the arrival of an attorney for the father
who had appeared at the hearing unexpectedly.

In contrast to Wayne County, the court in Roscommon County seemed to be able to alot
more time per case. Project staff had the opportunity to observe one child abuse and neglect case
and severa delinquency hearings, all of which lasted approximately 30 to 45 minutes. They also
listened to tape recordings of previous hearings since so few abuse and neglect caseswere scheduled
theweek of thevisit. Thesameheld truefor these hearings, apreliminary, dispositional review, and

post-termination review. All hearings lasted about thirty or more minutes.

Comprehensive Reports Submitted in Timely Manner

Mpye to the fact that the data collected are very limited and several forms were incomplete, the findings should be
considered for descriptive purposes only.
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RECOMMENDATION 36.

Courtsshould requirethe assigned caseworker to submit a comprehensive report on
the progress being made toward the implementation of the case permanency plan. A statute
or court ruleshould be enacted which mandatesthat thesereportsbe submitted to the court,
the parties attorneys, and unrepresented parties at least seven days prior to the scheduled
hearing. Courtsshould monitor the submission of reportsand impose appr opriate sanctions

for any failureto submit areport in atimely manner.

Commentary:
To preparefor hearings, judges may rely on written reports submitted to the court by the FIA,

therapists, counselors, attorneys, FCRBs, CASAs and other involved parties. Statewide survey
results provide information on the number of days before the scheduled hearing that written reports
arereceived by judges. One-third of the judges reported that no written report was required by their
court for initial removal, non-remova and adjudication proceedings. For jurisdictions in which
writtenreportswererequired and submitted, most judgesreported receiving written reportsfor initial
remova hearings on the same day as the hearing. For non-remova preliminary hearings,
approximately one-third of the judges reported receiving the reports on the same day. For
adjudicatory hearings, approximately one-fourth of thejudgesreported receiving written reportstwo
to five days before the hearing.

Following adjudication, report submission appears more timely. For initial dispositional,
further dispositional, and permanency planning hearings, nearly one-half of the judges reported
receiving written reports two to five days before the hearing. About thirty-seven percent of the
judgespresiding over judicial reviewsreported receiving reportstwo to five daysbeforethe hearing,
and an additional 24.6 percent of the judges reported receiving the reports on the same day. For
termination of parental rights, post-termination, and adoption hearings, the mgority of judges
reported receiving reports between two to five days before the hearing and six or more days before
the hearing.

Dataon court report deadlines, sanctions, and quality ratingswere also collected. According
to the majority of judges and referees from small jurisdictions (52.3% and 50.0% respectively),
deadlinesfor filing reportswere met “ most” (66-95%) of thetime. Nearly 41 percent of judgesand

36.8 percent of referees from large jurisdictions reported that such deadlines were also met “ most”
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of thetime; however, an additional 22.7 percent of judgesand 21.2 percent of refereesreported that
deadlines were met only “often” (36-65% of the time). Even though report deadlines were not
always met, few judges and referees from either small or large jurisdictions reported that they
imposed sanctions when parties failed to file a report on time.**? Further, the majority of the

respondentsfelt that reportswereupto their expected quality standards” most” (66-95%) of thetime.

12A s stated earlier, in 1996, Wayne County's Juvenile Division sanctioned approximately 200 FIA workersfor failure to
submit progressreportsin atimely manner. For additional detail on Wayne County's experience, refer to footnote 33, supra.
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Attendance of Certain Partiesat Court Proceedings
RECOMMENDATION 37.

Judges and referees handling abuse and neglect cases should ensure that assigned
casewor kersarepresent for all court proceedingsand encour ageand mandatetheattendance

of age-appropriate children.

Commentary:
The statewide survey did not specifically address the attendance of certain individuals at

hearings. However, court observation information was gathered in Wayne and Jackson Counties.

Asthe listing below indicates, primary participants included attorneys and parents:

Persons Present At Hearing

Wayne County

Percentage of hearings

(number of hearings observed=16)

Attorney representing agency (FIA) 100.0%
Child's attorney 100.0%
Caseworker 93.8%
Mother's attorney 75.0%
Mother 50.0%
Father's attorney 43.8%
Other agency representative (e.g., foster care worker, supervisor) 25.0%
Father 18.8%
Witnesses 12.5%
Child 6.3%
Foster Parent 0.0%
Relatives other than parents 6.3%
Legal guardian/custodian 6.3%
Attorney for legal guardian 6.3%
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Persons Present At Hearing
Jackson County*3
Percentage of hearings

(number of hearings observed=27)

Attorney representing agency (FIA) 96.3%
Child's attorney 96.3%
Caseworker 92.6%
Mother's attorney 88.9%
Mother 63.0%
Father's attorney 59.3%
Father 33.3%
Relatives other than parents 18.5%
Other agency representative (e.g., foster care worker, supervisor) 14.8%
Witnesses 14.8%
Child 7.4%
Foster parents 7.4%
Legal guardian/custodian 7.4%
Attorney for legal guardian 7.4%

Although the percentages for social worker attendance arerelatively high in Wayne County
(93.8 %), these figures should have been 100 percent. The Resource Guidelines indicate that the
assigned caseworker should "always' be present for all proceedings.** The court cannot proceed
with permanency planning considerations, if the agency worker, responsible for providing services
to the family and child, is not present. The absence of the assigned caseworker can aso result in
unnecessary postponements as the court may have to reschedule a case to enable the worker to

appear on another day.

3percentages may be slightly lessthen 100 percent for certain categories of individualsin Jackson County dueto the fact
that one case was dismissed in open court with parties and their attorneysin agreement that their presence was not required.

4National Council of Juvenile and Family Court Judges, Resource Guidelines, 107-119.
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Similarly, the percentage of children appearing at hearingsisvery low in both sites. Children
appeared in only 6.3 and 7.4 percent of hearings. The Resource Guidelines perceive "age-
appropriate children" asindividuals who may be needed at hearings.** Inlight of the assessment’s
finding that a significant number of attorneys for children may not be having contact with their
clients, children's attendance at court proceedings should be encouraged not only to enable children
to meet with their attorneys and the court, but also to be give them a"voice" in court proceedings

that so directly affect their lives.

Character and Content of Hearings
RECOMMENDATION 38.

In addition tothetraining recommended previously in thisreport, judgesand refer ees
should receive specific training on the Resource Guidelines, in particular the nature and

content of preliminary hearings and per manency planning reviews.

RECOMMENDATION 39.

In order to ensure that the removal of children from their families is the most
appropriate plan, courts must issue ordersasto whether the FIA or its agents have made or
should make* reasonableefforts’ toprevent removal through theprovision of adequatefamily

preservation servicesat all preliminary removal hearings.

RECOMMENDATION 40.
Michigan's system for funding foster care and other servicesto children and families
should be evaluated to modify those aspects of the system that create financial disincentives

to making negative findings of reasonable efforts.

1bid.
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RECOMMENDATION 41.
The following recommendations of the Children’s Task Force of the State Bar of
Michigan should be adopted:
. I mplement aflexiblefunding mechanism that allowsthecourt servicestofollow
the family;

. Over haul existing funding statutes so that they aredriven by the best interests
of the child and not fiscal implications, so that issues such asthefollowing are
addressed:

1. Amend existing law so that the reasonable efforts
determination required by federal mandate does
not carry a financial penalty to the county when
the court finds that reasonable efforts have not
been made;

2. Amend existing law so that treatment plans and
placement decisions are independent of
consider ationsregarding funding sourcesand the
par ent’s economic cir cumstances.*

RECOMMENDATION 42.
Courtsshould issuedetailed written findingsof fact and court ordersthat clearly state

theresponsibilities of each party and time framesfor satisfying those responsibilities.

RECOMMENDATION 43.
All Michigan courts should work with their local FIA office to determine whether
adoption isbeing consider ed ear ly enough asa per manency planningoptionin all appropriate

cases. Thisissue may be especially relevant in urban courts.

Usgtate Bar of Michigan, Children’s Task Force Final Report, 126.
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Commentary:
Character and Content of Hearings

Initial Removal Hearings

Statewide survey results provide insight on how courts typically conduct initial removal
hearings. The most frequent responses of judges and referees, irrespective of jurisdiction size, was
that initial removal hearingsincluded the testimony of caseworkersand other witnessesin only 41.8
percent of cases. Other respondents reported the following: only the caseworker testified at initial
removal hearings (33.6%); other procedures were used in conducting initial removal hearings
(17.3%); or parties and attorneys make presentations as to what the evidence would show and no

testimony was taken (7.3%).

Frequency of Reasonable Efforts Determinations

Judges and referees reported in the survey the frequency of judicial determinations of
reasonabl e efforts during various types of hearings. The majority of respondents reported that they
“aways’ (96-100% of the time) made a determination of reasonable efforts at the following
hearings. termination of parental rights hearings (74.4%); permanency planning hearings (71.9%);
initial dispositional hearings (63.7%); further dispositional hearings (61.5%); and post-termination
reviews(51.2%). However, somewhat disturbing, only 49.5 percent of judgesand refereesindicated
that they made reasonabl e efforts determinations “aways’ at removal hearings.

Asto other typesof proceedings, arelatively high percentage of judgesand refereesindicated
that they made reasonabl e efforts determinations only “some” of thetime. Of particular note arethe
following:

. post-termination hearingsinwhich 39 percent of respondentsreported that they made
reasonable efforts determinations "some" (11-35%) of the time or less frequently
(19.5 percent reported never making reasonable efforts determinations);

. adjudicatory hearingsinwhich nearly one-third of respondents (27.9%) reported that
they made reasonable efforts determinations "some" (11-35%) of the time or less
frequently;

. non-periodic review hearingsin which one-quarter of respondents (24.2%) reported

that they made reasonabl e effortsdeterminations™ some" (11-35%) of thetimeor less
frequently; and
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. remova hearings in which 22.4% of respondents indicated they made reasonable
efforts determinations "some" (11-35%) of the time or less frequently.

I ssues Raised in Connection with Reasonable Efforts

Issues raised in connection with reasonable efforts inquiries were al'so explored. Over half
of thejudges and referees reported that the types of services and assistance offered to thefamily and
sufficiency or appropriateness of services offered wereissues raised in connection with reasonable
effortsdeterminationsmost and all of thetime (66-100% of thetime). Nearly one-third of thejudges
and referees reported that caseworker diligence in ensuring that services were provided was raised
inconjunctionwith reasonabl e effortsdeterminations* some” (11-35%) of thetime; followed by 22.2
percent reporting “often” (36-65%); 20.4 percent reporting “most” (66-95%); and 20.4 percent
reporting “aways’ (96-100%). Lastly, over half of the judges and refereesreported that availability
or timing of services was raised in connection with reasonable efforts determinations between

“some” of thetimeand “ often,” and an additional 20.4 percent reported that this*always’ occurred.

Negative Reasonable Efforts Determinations

Statewide survey results also examined the frequency of negative reasonable efforts
determinationsand factorslimiting such determinations. When judgesand refereeswere asked how
often the court made negative reasonabl e eff orts determinations, the maj ority of respondents (65.2%)
stated “rarely” followed by an additional 23.2 percent who stated “never.” When asked which
factorslimit ajudicial determination of negative reasonable efforts, 36.3 percent of the respondents
reported that the complexity of Michigan’s system for funding child welfare services was afactor;
25.7 percent reported that the service delivery system was ill-equipped to provide prevention and
reunification services, and 23.0 percent reported that the court had insufficient information to make
negativefindings. A littleover one-third (37.2%) of judgesand referees stated that no factorslimited
their negative reasonable efforts findings.

As reflected in the survey findings, Michigan's system of funding to support children

involvedwithitschild welfare system createsadisincentivefor judgesand referees making negative
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reasonable efforts determinations™’. The Children's Charter of the Courts of Michigan, Inc., has
described the impact as follows:

If achildis AFDC eligible, then out of home foster care is paid on a 50/50 basis
between state and federal sources. Counties are not responsible for any of the cost.
However, the federal government requires that "reasonable efforts’ be made on
behalf of children if they are a source of payment. If "reasonable efforts’ are not
made (as evidenced by a court determination) and federal support stops, then the
federal share becomestheresponsibility of the county. If thechildisnot astateward
and the county's child care fund is depleted, then the full cost becomes the sole
responsibility of the county.™®

Adjudicatory Hearings

In the survey, judges and referees were asked to identify the frequency with which certain
events occur during contested adjudicatory hearings. Most responded that opening statements by
prosecuting attorneystypically occurred “aways’ (96-100%) or “most” (66-95%) of thetime. The
frequency of opening statements by the parent or child’ s attorney was more varied. Approximately
one-fourth of the respondents reported that opening statements by the parent or child's attorney
occurred either “some” (11-35%) of the time, “most” of the time, or “aways,” and opening
statementsby aGAL/CA SA occurred lessfrequently with over one-half of therespondentsreporting
that such statements were heard “rarely” (10% or less) and “never” (0%). As CASAsare probably
lesslikely to be appointed during this stage of the proceedings, theselow numbersare not altogether
surprising.

The majority of the respondents reported that witness direct examination, witness cross
examination, closing arguments, and written court ordersoccurred almost “ always’ (96-100% of the
time); inquiriesby the court during examination occurred between *“ some” (11-35%) of thetimeand

“most” (66-95%) of thetime. Clearly, ora findings are more common than written findingsasoral

"For ageneral overview of Michigan'sfunding system, refer to Foley, Michael, " Funding For Children's Services," Memo
of Children'sCharter of the Courtsof Michigan, Inc. (Lansing, M1 Fall 1994), 1-2. Thearticledescribessourcesof payment,
such as the Child Care Fund, the State Ward Board and Care Fund, and the AFDC Fund. It states: "The current system for
funding delinquency and protective servicesisconfusing. It treats children differently depending upon categoriesin which
they do or do not fit, and in someinstancesit creates financial disincentivesto serve children or monitor case plansthrough
court review." lbid, 1. See also, State Bar of Michigan, Children’s Task Force Final Report, 125-127, which addresses
funding concerns. That report’ s recommendations on funding are restated, supra.

1bid, 2.
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findings by the court occurred most frequently, “most” of the time and “aways;” and written
findings occurred between “rarely” (10%) and “some” (11-35%) of the time.

Asaddressed more specifically in the aboverecommendations, theissue of producing written
findingsafter each hearing needsto be addressed by the SCA O and those courts handling child abuse
and neglect cases.™® Referring to "written" findings, the Resource Guidelines provide that "it is
important that the adjudicatory findings accurately reflect the reasons for state intervention” as
"...findings do need to provide enough detailed information to justify agency and court choices for
treatment and services."**® They further state that "[t] he findings must be specific so that, at alater
time, therewill beadefensiblebasisfor refusing to return achild homeor terminating parental rights
if parentsfail toimprove."** Moreover, "all parties[must] understand the court's findings and how

they relate to subsequent case planning."#

Permanency Planning Hearings

In Michigan, a permanency planning hearing must be held within 364 days of the initial
disposition order, if the childisnot returned to the parentsor freed for adoption. MCL 712A.19a(1);
MCR 5.973(C)(2). This hearing follows the more frequent dispositional review hearings. The
content of the permanency planning hearing isvery important asthe court must review the status of
the child and the progress being made toward the child’ s return home, and if insufficient progress
isbeing made, determine whether atermination of parental rights petition should befiled. SeeMCL
712A.19a(2).

The statewide survey inquired about the frequency with which certain issueswere addressed
during review and permanency planning hearings. The most frequent responses by the judges and
refereesreveal ed that visitation with parents (50.0%); treatment for the child (49.5%); typeof child's

19Though this discussion focuses on the court's production of written findings at the conclusion of the adjudicatory
hearing, the Resource Guidelines support their issuance to the parties and attorneys after all hearings. See National Council
of Juvenile and Family Court Judges, Resource Guidelines, 40-41 (Preliminary Protective Hearings), 50 (Adjudication
Hearings), 61 (Disposition Hearings), 73 (Review Hearings), 83-84 (Permanency Planning Hearings), and 95 (Termination
of Parental Rights Hearings).

120National Council of Juvenile and Family Court Judges, Resource Guidelines, 50.
2 bid.
21 pid.
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placement (48.5%); and treatment for the parent (47.9%) wereissuesthat "aways" (96-100% of the
time) arose during the review and permanency planning hearings. Other issuesthat frequently came
upincluded: school-rel atedissues; appropriateness of out-of-home placement; alternativesto out-of -
home placement; visitation with siblings; other party compliance with previous court orders; and

appropriateness of permanency plan.

Adequacy and Availability of Services To Children and Families
RECOMMENDATION 44.

Sufficient fundsshould beappropriated by theL egislatur eto ensur etheestablishment
of appropriate preventive and reunification services, as well as placement alter natives that
ensure a child’s safety and at the same time allow for the timely implementation of

per manency plansof family reunification, per manent custody, adoption, or independent living.

Commentary:
The provision of adequate, appropriate and accessible services to children and familiesis

essential to thetimely implementation of permanency plans. Thisstudy’sfindingsindicate that the
lack of certain services and programs, including mental health services, therapeutic foster homes,
groups homes, and residential treatment programs, in many jurisdictions throughout the state are
causing “minor” to “significant” delays in the permanency planning process.

Judges and referees were asked to evaluate the adequacy and availability of servicesto children and
families in their communities and the impact of service adequacy and availability on permanency
plan implementation. (See Table Twenty-Eight at the end of this section.) While a significant
percentage reported that physical health treatment (51.8%) and substance abuse services (46.4%)
were adequate in their jurisdictions, most judges and referees reported a need for improvement in

the following services:

I'mental health services (74.1%),
1therapeutic foster care (60.7%),
I transportation services (56.3%),
T housing assistance (54.5%),
Tresidential treatment (54.5%),
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I group home placement (52.7%),

T economic assistance services (52.2%),

I domestic violence treatment (47.3%),

I child care (46.4%),

1 supervised visitation arrangements (44.6%),

I parenting skillstraining (44.6%),

I educational services (43.8%),

Tindependent living programs (43.8%), and

Tvocational services (40.2%).

Even more disturbing, less than half of the respondents reported that FIA monitoring of
serviceswas adequate in their jurisdiction. About twelve percent of respondentsindicated that FIA
monitoring was not available.

Regarding service delivery and its impact on permanency planning implementation, the
survey revealed that those services in need of improvement or unavailable, such as mental health
treatment, were also perceived by a mgjority of respondents (57.9%) to cause significant delaysin
permanency plan implementation. Other services most often listed as causing significant delays
included:

Tresidential treatment (46.7%),

1 therapeutic foster care (35.9%), and
T housing assistance (34.4%).

The Children’s Task Force of the State Bar of Michigan has detailed how the availability of
services impacts on compliance with orders issued in abuse and neglect cases. The Task Force
related that “[t]he ability of the court to rely on the quick and efficient implementation of its orders
iscritical tothedelivery of justiceto childrenwithinitsjurisdiction.”*? It concluded “ that the access

to servicesis a serious impediment to the exercise of ajudge’s authority.”*?

12gtate Bar of Michigan, Children’s Task Force Final Report, 128.

2 bid.
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Defining access problems, the Task Force added that “ servicesfor children may not exist or
be available for the use of the judge at al...[and] may be available but not accessible to the client
because of geography, limited capacity or administrative impediments.”** The Task Force
recommended that an assessment be conducted “on aregional basis’ to evaluate “the availability of
needed servicesfor children “and that “the recruitment and training of individualswho will be able

to fill the need for those services’ be “encourag[ed].” %

Foster Care Review Boards
RECOMMENDATION 45.
Consideration should be given to the establishment of Foster Care Review Boardsin

those jurisdictionsthat currently do not have them.

RECOMMENDATION 46.

The SCAO should work with local FCRB representativesto evaluate how the Boar ds
recommendations can be mor e effectively utilized by courts (e.g., scheduling of court review
if the FCRB disagrees with agency’s permanency plan; attendance of FCRB representatives
at hearingsto present casereports). Consideration should also be given to how attor neysfor

the parties can be mor e actively involved at FCRB hearings.

Commentary:
Because this study addresses issues of courts involvement in permanency planning, it is

important to evaluate whether or not courts consider the recommendations of local FCRBs in
counties where they exist (at least fifteen). FCRBs are comprised of citizens from the community
who review a sample of children’s cases in the locale's foster care system and make
recommendations to the court, the FIA, and others about the appropriateness of service delivery.
They can be instrumental in identifying barriers to the implementation of permanency plans. As
stated inthe 1995 State of Michigan Foster Care Review Board Program Annual Report, the benefits

of FCRBs can be summarized as follows:

2 bid.
2 bid.
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First, citizen reviews develop their own awareness of the foster care system and
consequently can help educate the community. Second, over time citizen reviewers
become advocates for the needs of children. Informed citizens can become a
constituency on behalf of children with the agency, the court, their own families, the
legidature, and thecommunity. Third, citizen reviewerscan bring anew perspective

to the case planning process through participation in case reviews, a perspective

which has no vested interest in any single component of the system. Finally, citizen

participation in case reviews opens the system to the community which broadensthe

base of accountability of public social services for children.'?’

According to the statewide survey, one-fourth of judges and referees reported that their
jurisdictions had aFCRB. Of those judges and referees, 80.7 percent reported that cases in which
achild had been placed in foster care were reviewed by the FCRB 35 percent of the time or less.
Most (88.9%) reported that FCRB recommendations were communicated to their courts and were
processed in the following ways: reviewed by an assigned judge without a hearing (41.0%);
addressed at the time of aregularly scheduled review (35.9%); or reviewed by an assigned referee
without ahearing (18.0%). Only 5 percent of recommendationswere considered at aspecial hearing
independent of periodic review.

Also reported by judges and referees, FCRB recommendations prompted the filing of
termination of parental rights petitions 35 percent of the time or less. The majority of the FCRB
recommendations (72%) became part of the court's case file or record. In terms of helpfulness of
FCRB recommendationsin making judicial decisions, responsesweremixed: 10.5 percent indicated
that they were "extremely helpful;" 47.4 percent said "very helpful," and 42.1 percent said "not very
helpful."

Two of thejurisdictionsvisited, Wayne and Jackson Counties, have citizen FCRBs. Wayne
County has seven FCRBs. They are overseen by an SCAO program representative who isaformer
supervisor/caseworker withmany yearsworking in social services. Sherecruitsand trainsmembers,
and coordinates meeting preparation and procedures. 1n addition to Wayne County’ sseven FCRBS,
thisindividual also overseesboardsin Oakland and Macomb Counties. Casesfor FCRB review are

selected at random by the SCAO staff member from the FIA’s full list. Occasionally, the board

2"Michigan Supreme Court, State Court Administrative Office, State of Michigan Foster Care Review Board Program
Annual Report (Lansing, M1 1995), 16.

The FCRB program office recently calculated the amount of in-kind contributions to the state by volunteer citizen

reviewers. The estimated amount totaled $436,572. Michigan Foster Care Review Board Program, “How Much Do Y ou
Donate To Citizen Review,” Connections (Lansing, MI Fall 1996), 2.
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reviews acase at the request of an interested party (e.g., foster parent, FIA, attorney), although staff
intervention in such cases often resolves the concerns which brought about the request.

Project staff attended a FCRB hearing during the Wayne County site visit. Present at the
Board meeting werefour board membersand two staff, including the FCRB administrator. Onestaff
member performed coordination activities (e.g., typed dictated recommendations, greeted and
escorted visitors into board room). There are actually six community members on this board,
although two could not attend. The board members attending included an administrative staff
member of alocal law school, the chief attorney for amajor utility company, and two previousfoster
parents, one with a background in education and one who is a sign language interpreter.

Sitevisit staff observed one casereview, lasting alittle over one hour. The FIA caseworker
attended the hearing to discuss the case which involved two children currently living with their
maternal aunt. The long-term plan for the children is adoption by the aunt. FIA identified the
primary barrier to permanence astheaunt’ smarital status--sheisstill married, although shehasbeen
separated from her husband for several years. The children do not have a relationship with her
estranged husband. The FCRB supported the caseworker’ s recommendation that the maternal aunt
should begin divorce proceedings prior to pursuing adoption. If she failed to do so, a recruited
adoptive family would be sought. During thereview, all board members asked questionsregarding
the physical and emotional health of the children, aswell asthe status of other relatives. Inaddition,
they asked about the children’ srelationship with the aunt’ sboyfriend. They also discussed the next
court hearing date, and clarified the goals of the long-term plan.

The Wayne County FCRB staff provided members with copies of case information for the
following month’s meeting. Board members stated that they will follow cases for as long as they
feel itisnecessary. All partiesin the case receive copies of the FCRB recommendations, and many
of the Board members indicated that they attend court hearings on the cases they review. FIA
caseworkers are not required to attend FCRB meetings, but are “strongly encouraged,” and in fact
most do participate. On occasion, foster parents, parents, attorneys, and even the children
themselveswill attend thereview. Formsare provided for these partiesto submit informationif they
cannot physically attend the meeting. Board members also felt that at times they get insufficient
information about cases. Partiesmay fail to submit important information, and particularly in cases

with multiple children, this can distort the information being provided to the FCRB.
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Interviews with Wayne County’ s court personnel mirrored statewide survey results. Some
found FCRB recommendations very helpful, whereas others did not. FCRB reports in Wayne
County aretypically reviewed by the assigned judge or referee and may be addressed at the time of
the regularly scheduled review.

In Jackson County, several of those interviewed indicated that the FCRB can have apositive
impact on caseworker decisions, particularly in helping to persuade the agency to proceed with a
petition for termination of parental rights. Generally, attorneysfor the parties do not attend review
board hearings. Some court participantsfeel that the FCRB haslittleimpact on case progressin the
court, primarily because the court is also frequently reviewing cases and ensuring that they are

moving toward resolution in atimely manner.

Indian Child Welfare Act (ICWA)
RECOMMENDATION 47.

A statestatutory provision or court ruleshould beenacted that requiresall judgesand
refereesto inquire fully asto whether or not an Indian child is the subject of a neglect and
abuse petition at the preliminary hearing in all cases. The SCAO should work with local
courtsto insurethat their preliminary hearing form ordersinclude language on the court’s

inquiry about the child’sIndian heritage.

Commentary:
Although this study did not specifically measure this outcome, the permanency planning

process can be detrimentally impacted if the appropriate Indian tribe is not notified in a timely
manner of an Indian child sinvolvement with the state or local child welfare system in accordance
withthe ICWA. For instance, achild may suffer adisrupted adoptioniif it isdiscovered that atribe
was not notified and ICWA placement preferences not considered by the court as required by the
Act. This assessment reveals that the following issues are in need of further study:

. whether and how courtsidentify the applicability of the ICWA in abuse and neglect

.128
cases,

28D uring the course of this study, the issue was raised asto how courtsidentify whether an Indian child isinvolved. One
expert on the ICWA indicated that a“visual” inspection of the child isinsufficient in determining whether achild is Indian.
Itisimperative that the court inquire further, including asking all parties, social workers, attorneys, and GA L s about whether
they have knowledge of the child’ s background and the basisfor that knowledge. Preliminary hearing from orders currently
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. whether judges and referees are interpreting the ICWA correctly;

. the adequacy of current ICWA training curriculum for judges, lawyers, GALS,
CASAs, caseworkers, FCRB members, and other appropriate court participants; and
if none exists, the development of mandatory ICWA training curriculum for court
participants that fully addresses the complexity of ICWA issues, and

. the establishment of appropriate and ongoing forums for state court and tribal
personnel to discuss ICWA requirements and resolve concerns.'®

Itisessential that thejudiciary identify all childrenthat come under the auspicesof thelndian
Child Welfare Act (ICWA) and that they be experts on that Act’s requirements.™ United States
Census data for 1990 reflect that American Indian, Eskimo, or Aleut, an estimated 55,638 people,
residein all Michigan Counties.™! In addition, ten Indian reservations exist throughout the state.
Given the significant number of American Indians that live in Michigan, adjacent states, or in
bordering Canada, statewide survey findings are troubling and warrant further study.

The statewide survey resultsreflect that judicial officersmay bein need of or desiretraining
onthe CWA. Only 55.9 percent of judges and 53.3 percent of refereeshad received training on the
Act with an estimated 48.5 percent of judges and 42.2 percent of referees requesting training. The
survey indicated that 61.1 percent of judges and referees had presided over ICWA cases.

For those courts handling ICWA cases, the mgority (87.5 %) gave tribal court orders full
faith and credit. However, only 40 percent of respondents acknowledged that their courts made a
full inquiry, “aways’ (96-100% of time), into the active remedial efforts undertaken by the state
agency to prevent placement of achildinan ICWA case. Theremaining 60 percent related that they
madeafull inquiry asfollows: 25 percent “most” (66-95% of thetime); 10 percent “ often” (36-65%
of thetime); 1.7 percent “sometimes’ (11-35% of the time); 15 percent “rarely” (10% of the time);
and 8.3% “never.” Similarly, only 50.8 percent of judges and referees “aways’ (96-100% of time)

in use include language on the court’ sinquiry into achild's Indian heritage.

1291 1992 aforum was convened in Michigan to addresstribal court and state court relationships. A report on the forum
entitted Michigan Indian Tribal Court/State Trial Court Forum was submitted to the Michigan Supreme Court.
Recommendations as outlined in that report should be revisited to assess whether they have been implemented.

13025 USC 88§ 1901-1923, 1951.
1¥1.S. Bureau of the Census, County and City Data Book (Washington, DC: U.S. Government Printing Office, 1994).
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considered whether the state agency had complied with the child placement preferences prescribed
by ICWA. Arguably, 100 percent of judgesand referees should haveresponded that in ICWA cases,
they made full inquiry into the state agency’s efforts to prevent placement and comply with the
ICWA's child placement preferences. In addition, only one-fifth of the respondents reported that
aregular forum existed for state court and tribal personnel to discuss ICWA requirements. (See
Table Twenty-Nine)

Children can be needlessly traumatized by the courts' failure to identify the applicability of
the ICWA totheir cases. Although thisstudy did not specifically addressthisissue, the permanency
planning process can be detrimentally impacted if the appropriate Indian tribe is not notified in a
timely manner of an Indian child’sinvolvement in the child welfare system. For instance, a child
may suffer adisrupted adoptionif it isdiscovered that atribe was not notified and ICWA placement
preferences not considered by the court. As stated in the recommendations, the survey results
mandate further study of ICWA issues.*®

1%25ee Alaska Judicial Council, Improving the Court Process for Alaska’s Children in Need of Aid (Anchorage, Alaska
1996) for recommendations related to the ICWA.
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Estimated In-Court Time Per Type of Hearing

TABLE 27. Type of Proceeding 0-5 6-15 16-59 1-3 172 1+
minutes | minutes | minutes | hours day days
Nonremoval preliminary* Judges 5.7% 32.1% 58.5% 3.8% - -
Referees - 22.5% 75.0% 2.5% - -
Uncontested initial removal Judges 5.6% 29.6% 63.0% 1.9% - -
Referees - 29.3% 70.7% - - -
Contested initial removal Judges - - 52.8% | 41.5% 5.7% -
Referees - - 54.8% | 42.9% 2.4% -
Uncontested adjudicatory Judges - 17.5% 81.0% 1.6% - -
Referees - 18.2% 77.3% 4.5% - -
Contested adjudicatory Judges - - 7.9% | 23.8% 22.2% | 46.0%
Referees - - 17.6% | 29.4% 29.4% | 23.5%
Uncontested initial disposition Judges 1.6% 25.4% 69.8% 3.2% - -
Referees - 36.8% 63.2% - - -
Contested initia disposition* Judges - - 35.5% | 48.4% 12.9% 3.2%
Referees - - 72.2% | 27.8% - -
Uncontested further dispositional Judges 3.2% 34.9% 58.7% 3.2% - -
Referees - 42.9% 52.4% 4.8% - -
Contested further dispositional* Judges - 1.6% 42.6% | 49.2% 6.6% -
Referees - - 71.4% | 28.6% - -
Uncontested permanency planning Judges 4.8% 23.8% 65.1% 6.3% - -
Referees - 40.0% 55.0% 5.0% - -
Contested permanency planning* Judges - - 26.2% | 52.5% 9.8% | 11.5%
Referees - - 55.6% | 38.9% 5.6% -
Uncontested non-periodic reviews Judges 8.2% 34.4% 54.1% 1.6% - 1.6%
Referees 5.0% 50.0% 40.0% 5.0% - -
Contested non-periodic reviews* Judges - 1.7% 51.7% | 43.1% 3.4% -
Referees - 10.5% 68.4% | 21.1% - -
Uncontested TPR hearings Judges 1.7% 11.9% 55.9% | 25.4% 5.1% -
Referees - 16.7% 66.7% | 16.7% - -
Contested TPR hearings Judges - - - | 13.1% 9.8% | 77.0%
Referees - - - | 16.7% 33.3% | 50.0%
Post termination reviews Judges 9.5% 47.6% 39.7% 1.6% 1.6% -
Referees - 60.0% 35.0% 5.0% - -
Uncontested adoption proceedings Judges 1.6% 54.0% 41.3% 3.2% - -
Referees - 55.6% 44.4% - - -
Contested adoption proceedings Judges - 2.0% 14.3% | 34.7% 28.6% | 20.4%
Referees - - 14.3% | 42.9% | 42.9% -

* Proceedings which showed significant differences in the amount of time spent by judges as compared to referees. Non-removal
preliminary hearings were the only type of hearing in which referees reported spending a significantly longer time than judges.
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TABLE TWENTY-EIGHT

Impact of Service Adequacy/Availability on Permanency Plan Implementation
as Per ceived by Judges and Referees

Impact of Services on Permanency Plan

No Minor Significant
Delay Delay Delay

Type of Service: Percentage
Economic Assistance 51.2 31.0 17.9
Child Care 511 40.9 8.0
Parenting Skills Training 32.6 45.3 22.1
Housing Assistance 215 44.1 34.4
Transportation 32.3 49.0 18.8
Educational Services 52.8 40.4 6.7
Vocational Training 51.3 38.5 10.3
Supervised Visitation 49.5 37.1 134
Mental Health Treatment 95 32.6 57.9
Physical Health Treatment 64.9 31.9 3.2
Substance Abuse Treatment 371 35.1 27.8
Domestic Violence Treatment 374 46.2 16.5
Residential Treatment 16.3 37.0 46.7
Therapeutic Foster Care 20.7 43.5 35.9
Group Home Placement 33.0 46.6 20.5
Independent Living Programs 40.0 48.2 11.8
DSS Monitoring of Services 46.3 38.9 14.7
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TABLE TWENTY-NINE

Responses of Judges and Refer ees Regar ding the Indian Child Welfare Act

N Percentage
Have you ever presided over acase involving the ICWA?
Yes 66 61.1
No 42 38.9
If yes, does your local court give tribal court orders
full faith and credit?
Yes 56 87.5
No 8 12.5
How often does the court make afull inquiry into
active remedial efforts undertaken by the state agency
to prevent placement of the child in an ICWA case?
Never (0%) 5 8.3
Rarely (10%) 9 15.0
Sometimes (11-35%) 1 1.7
Often (36-65%) 6 10.0
Most (66-95%) 15 25.0
Always (96-100%) 24 40.0
How often does the court consider whether the state
agency has complied with the child placement
preferences prescribed by ICWA?
Never (0%) 3 51
Rarely (10%) 4 6.8
Sometimes (11-35%) 5 8.5
Often (36-65%) 4 6.8
Most (66-95%) 13 22.0
Always (96-100%) 30 50.8
Isthere aregular forum available for state court and
tribal personnel, including judges, for joint discussion
on the requirements of the ICWA?
Yes 9 10.5
No 77 89.5
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XIl. RECOMMENDATIONSON ALTERNATIVE DISPUTE
RESOLUTION/FAMILY GROUP CONFERENCES

RECOMMENDATION 48.

The Court Improvement Project Advisory Board, local courts, and the SCAO should
investigate, establish, and evaluate demonstration alternative dispute resolution (ADR)
programsin child abuse and neglect casesin selected sitesin accordance with the Resource
Guidédlines.

RECOMMENDATION 49.
The SCAO shouldidentify Michigan courtsthat may beusingthe servicesof mediators
in child abuse and neglect cases and examine the effectiveness of those programsin resolving

disputesin the best interest of the child.

RECOMMENDATION 50.

Asunified family courtsareestablished within Michigan, consideration should also be
given to expanding already existing domestic relations mediation programsto the realm of
abuse and neglect cases taking into account the Resource Guidelines admonition that

mediator s be knowledgeable on all aspects of child welfare.

RECOMMENDATION 51.
The Kent County model project on family group conferences should be evaluated for

effectiveness and possible replication in other Michigan counties.

Commentary:
Distinct from the processwhereby the parties, usually through their attorneys, negotiate case

settlements, alternative dispute resolution (ADR) isaprocess whereby atrained, neutral third party,
known as amediator, meets with all pertinent partiesto a court action to facilitate a case resolution

agreeabletothem.®® Asstated inthe Resource Guidelines, “[b]y formalizing the settlement process,

13Eor additional information on studies of family mediation, see Pearson, Jessica, “Family Mediation,” National
Symposium on Court-Connected Dispute Resolution Research: A Report on Current Research Findings-1mplications for
Courts and Future Research Needs (State Justice Institute, National Center For State Courts 1994), 51-89.
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mediation can often replace contested hearings by resolving casesin amore constructiveformat than
adversarial proceedings.”*** Mediation programshave been established inanumber of courtsaround

135, and

the country, including selected sites in Connecticut, Florida, California, Maryland, Oregon
Colorado, to divert cases from the formal court process, to help the parties reach agreement prior to
contested hearings, to negotiate case plans, and to address permanency planning concerns. This
court improvement assessment did not specifically identify ADR programs operating in Michigan,
although the judge and referee survey indicated that 27.8 percent of respondents reported that ADR
programs were available to their courts in abuse and neglect cases.**

In addition to ADR, family group conferences or family unity meetings, a process based on
amodel first developed in New Zealand, are being tested in sites in Michigan (Kent County),*’
Kansas, Oregon, and Vermont. The conferences attempt to bring together professionals and the
child’s immediate and extended family members to help develop a solution to the problems that
necessitated state involvement with the family. The process, which has been common in New
Zealand for more than ten years, has been credited with greatly increasing the number of children
who are returned home quickly and substantially reducing non-relative out-of-home placementsin
that country.®
Advocates of mediation and family group conferences assert that these processes empower

families and foster self-reliance and responsibility. Consideration of pilot ADR and family group

1%National Council of Juvenile and Family Court Judges, Resource Guidelines, 134.

1%50ne Oregon socia services agency has been using permanency planning mediation successfully to reduce time and
conflictsin reaching termination of parenta rights.

¥The response rate to this question may have been impacted by the judiciary’ s perception that ADR was equivalent to
the pretrial conference or informal settlement process that does not involve the use of a professional mediator.

187A ccording to staff of the Kent County family group conference project, the program has focused its attention on the
cases of “children of color.” Since the program’s inception in December 1995, project staff have reported a substantial
diminishment inthe number of “children of color” entering thefoster care system asalternative placements, usually relatives,
and necessary services are identified to keep children with their families. The project, known at the “Families For Kids
Initiative” isadministered by The Grand Rapids Foundation and is supported by agrant from theW. K. Kellogg Foundation.

1%¥5See Hardin, M., Cole, E., Lancour, R., Family Group Conferencesin Child Abuse and Neglect Cases: Learning From
the Experience of New Zealand (Washington, D.C.: American Bar Association Center on Children and the Law 1996).
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conference methods should be an element of court improvement planning. The Resource Guidelines

set out the following guidelines for implementing mediation programs:

“Mediation programs should be court-based or court-supervised and have strong
judicial and interdisciplinary support.”

“Mediators must be highly trained, experienced and skilled professionals, have
credibility with the court and related professionals, and be perceived by family
members as being neutral and having the best interests of the child and family at
heart.”

“Mediation can be helpful in resolving dispositional, post-dispositional, and some
jurisdictional issues.”

“Mediation is appropriate in only a selected number of cases, but when ordered by
the court, participation in mediation program should be mandatory.”

“Mediation should be confidential.”
“Mediated agreements should become part of the court record.”

“M ediated agreements should be specific and detailed.” **

¥National Council of Juvenile and Family Court Judges, Resource guidelines, 135-138.
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X1, OTHER RECOMMENDATIONSRELEVANT TO THE TIMELY
IMPLEMENTATION OF PERMANENCY PLANS

Permanent Guardianship
RECOMMENDATION 52.
Courtsshould havetheauthority to order per manent guardianship, power of attor ney

or “stand-by” guardianship, or open adoption as an alter native per manency plan.

RECOMMENDATION 53.
The recommendations of the State Bar of Michigan Children’s Task Force on

permanent guardianship should be adopted.'*°

“0The Task Force' s recommendation on modifying the law asit relates to subject matter jurisdiction over guardianships
of minors so that both circuit and probate courts can address such matters is not included here as recently enacted MCL
600.1001 et.seq. dealing with the creation of a unified family court system resolves the issue.

In addition to existing statutory grounds for guardianship in MCL 700.424, the Michigan legislature should create an
additional basis for guardianship as follows:

a Standing Test: A person is entitled to a hearing under this new section if: 1) the child has resided
continuously with athird person for aminimum period of time as established by the legislature so long as
such residence has not been established in violation of avalid court order. The minimum period of time
set by the legislature should be 3 monthsif the child has not reached his’her 2nd birthday, 6 monthsif the
child has reached his’her 2nd birthday and not yet reached his/her 6th birthday, and 1 year if the child is
6 years of age or older; 2) the child has resided with the third person within 5 months of filing the action;
and 3) the parent or parents of the child havefailed to provide the child with parental care, love, guidance
and attention appropriateto the child’ sage and individual needsresulting in asubstantial disruption of the
parent-child relationship. This resolution does not expand the standing of foster parents to seek
guardianships.

b) Best Interests Test: If the court finds the abovetest met, it may grant guardianship under this new section
if it findsit isin the best interests of the child to do so according to the best interest factorsin the Child
Custody Act plus an additional factor - the court shall consider the reasons for the placement of the child
with the third person.

C) Presumption in favor of parents: If the dispute is between a third party and a parent, the court shall
presume that the best interests of the child are served by denying the guardianship in favor of such parent
unlessthe need for the guardianshipin the best interests of the child isestablished by clear and convincing
evidence.

d) Standard on Termination: If termination of a guardianship is requested by a parent, the court shall not
terminate the guardianship unlessit is established by clear and convincing evidence that it isin the best
interests of the child to do so. A case plan would be required only when the court orders reunification of
the child and parent.

A guardianship under this proposal may continue indefinitely as required by the best interest of the child.

Under this proposal the court may order child support by the legal parents and provide visitation to the parents,
enforceable by the Friend of the Court pursuant to statute.
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Open Adoption
RECOMMENDATION 54.

In order to increase per manency planning optionsfor children, consideration should
also begiven to enacting legidation that permits*“open” adoption which in appropriate cases,
allowsa child and hisor her biological family to maintain contact after an adoption decreeis

issued.

The court shall appoint an attorney or guardian ad litem for the child.

The court shall appoint an attorney for an indigent party. The court may order the payment of attorney fees of one
party by another.

Appeal from guardianship orders shall be to the Courts of Appeals.

Nothing in this resolution is intended to limit the Probate Court’s authority to grant guardianships under existing
law.

The investigations and reports needed by the courts to decide guardianships and set support may be completed by
the Friend of the Court. MCL 722.26b (MSA 25.312(6b)) will be removed from the Child Custody Act, foritisno
longer needed to give guardians the standing to seek custody under the Child Custody Act and provide for cross
court assignment.
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Kinship Care
RECOMMENDATION 55.

The recommendations of the State Bar of Michigan Children’s Task Force on
expanding the statutory definition of “relative” for purposes of child placement should be
considered for implementation.”** The Recommendationsincor porated herein state:

The Task Force recommends that the Michigan Legislature expand MCL
712A.18(1); MSA 27.3178(598.18(1)) to allow for placement of children in
conformity to Act 116 of the Child Care Licensing and Regulation Act, MCL
722.115a; M SA 25.358(15).1#2

It isfurther recommended that the Michigan Legislatureclarify the definition
of suitablerelativeplacementsin child protectiveproceedingsto allow thecourt
thediscretion todefine“relatives’ within the context of thefamily relationship
and community norms. Act 116 of the Child CareLicensing & Regulation Act
should be amended to allow for this expanded definition.'*®

RECOMMENDATION 56.
Kinship caregiver sshould recelveadequatefinancial subsidiesand appropriateservices
that will encourage kinship care for children who otherwise would be placed in the public

foster care system.

Commentary:
In order to ensure that children have as many options for permanency as possible,

consideration must also be given to enacting or amending Michigan law so that courtswill havethe
authority to order more than areturn home, termination of parental rights, or traditional adoption.
For appropriate cases, these additional options for permanency would include a permanent form of

guardianship,*** as well as open adoption with post-adoption visitation for biological parents and

“I1bid, 70.
2 bid.
“3bid.

1“Also worth exploring is “stand-by” guardianship. This guardianship enables a child's parent to sign a document
authorizing another to consent to hisor her child’smedical care, receipt of educational services, and other needsif the parent
isunableto do so. For anin-depth discussion of such alaw, see Mandelbaum, R., Waysdorf, S., “ The District of Columbia
Medical Consent Law: Moving Towards Legal Recognition of Kinship Caregiving,” The District of Columbia Law Review
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siblings. As the State Bar of Michigan Children’s Task Force recognized, “[a]absent a petition
alleging abuse and neglect or an existing guardianship, neither the probate court nor the circuit court
has a clear mechanism to address the custody of a child who has been left in the care and custody
of athird party for an extended period of time with little or no parental contact and whose parents
desire to regain custody of the child.”*** Michigan law currently provides for two types of
guardianship, “limited” and “full,” but both anticipate an eventual return of achild to the biological
parentsif the parentsdemand it.’*® The Task Force' srecommendationsfor statutory changearecited
in this section’s recommendations.

Regarding the issue of “open” adoption, consideration should also be given to enacting
legislation that would permit adoption and at the same time visitation between achild and hisor her
biological family post-adoption. In appropriate cases, open adoption can result in amore expedited
handling of a case in that parents may be more likely to consent to an adoption that allows them
some continued contact with their child. This in effect may afford a greater number of children
permanency in their lives and at the same time diminish court and attorney time spent on contested
TPR trials and appeals.

Finally, given thelarge percentage of children who are placed with relatives once they enter
the foster care system (see Table Thirty), it is essential that “kinship” care concerns be further
examined. One Michigan consultant to this project perceived “stabilizing a child in the extended
family [as] often the most meaningful form of permanency planning.” He added that such
stabilization “ hel psthe court by reducing the number of casesthe court hasto actually adjudicateand
it reduces the time during which a case might stay active with the court.” In addition to modifying
current Michigan law rel evant to guardianship of minorsasrecommended above, consideration must
also be given to the creation of subsidized guardianships that provide kinship caregivers with
adequate financial support and services so that they are able to provide quality care to a child who

has suffered abuse and neglect.

2, no. 2 (Spring 1994).
81 bid, 64.

18For detailed commentary on the Children’ s Task Force' s recommendations relevant to third party standing and kinship
care, see State Bar of Michigan, Children’s Task Force Final Report, 63-71.
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TABLE THIRTY

Children's Placement with Relatives

Was Child Primarily in Number of Yes No

Relative Placement? Cases Number | Percentage | Number | Percentage
Wayne (Detroit) 93 35 37.6% 58 62.4%
Jackson 49 4 12.9% 27 87.1%
Roscommon 8 3 37.5% 5 62.5%
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X1V. RECOMMENDATIONSON COURT FACILITIES

RECOMMENDATION 57.

In light of creation of the family division of the circuit court, and becauseit isin the
best interest of children, sufficient funding should be appropriated by thelegislature so that
all Michigan courthousefacilitiesbeingused for child abuseand neglect proceedingscomeinto
compliance with the Resour ce Guidelines. In all facilities handling child abuse and neglect

cases, the following need to be created or, if currently available, maintained:

. adequate waiting and play roomsthat are" child-friendly” and designated for
children;
. courtroomsthat areseparateand apart from courtroomsused for criminal and

other civil cases, including delinquency cases,

. adequate courtrooms so that all court participants, including judicial officers,
court staff, attorneys for the parties, can be comfortably seated; attorneys
should have access to adequate counsel table space to allow for consultation
with clients and for the taking of notes and reviewing of files and other
appropriate materials;

. Adequate and private conference rooms (in the vicinity of the juvenile
courtrooms) that enable attor neysto consult with their clients, including child
clients;

. Consistent policiesabout confidentiality of filesand the public'saccessto child

abuse and neglect hearings.

Commentary:
In the overall scheme of juvenile court improvement, it might appear at first glance that the

enhancement of juvenile court facilitiesisalow priority. However, it should not be. The physical
environment of ajuvenile court can have animmense impact on how children and families perceive
court intervention and on whether judges, referees, attorneys, social workers, and others are able to
work effectively and efficiently. The Resource Guidelines state the following as to juvenile court
facilities:
. "The courthouse should be centrally located in the community it serves and should
be readily accessible through mass transit.”
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"The courtroom itself should be separate and apart from courtrooms used for adult
and criminal and civil cases. Ideally, courtrooms used for abuse and neglect cases
should be physically separated from courtrooms used for other juvenile court
proceedings. If thisis not feasible, child abuse and neglect cases can be separated
from other matters on the court's docket through scheduling.”

. "Hearings should be held in a courtroom sufficient to accommodate the judicial
officer and court staff, the agency attorney and social worker, the guardian ad litem,
the custodia and non-custodial parents and their attorneys."

. "Appropriate recording equipment should be available."

. "The courtroom must have adequate seating capacity, but need not have the
appearance of atraditional courtroom. Smaller but comfortable courtroomsareoften
appropriate. The use of a conventional courtroom may be intimidating to children
appearing before the court."

. "Thejudge should exercise somediscretionin protecting the privacy interestsof each
party. Persons not directly involved in the hearing should not be permitted to be
present in the courtroom. Other space should be provided for parties, witnesses, and
attorneys waiting for hearings in the same court.”

. "The courtroom should have atelephone. A bailiff should be in the courtroom, and
the judge should have a silent buzzer or other device available to obtain additional
security personnel when necessary."*#

Michigan Compliance with the Guidelines
Project staff did not have opportunity to visit all juvenile court facilities in Michigan.

However, they did visit court facilities in Wayne, Jackson and Roscommon Counties.

Wayne County

TheWayne County Probate Court, Juvenile Divisionishoused in the JamesH. Lincoln Hall
of Juvenile Justice (a’k/a"new building") and the Old Court Building located at 1025 East Forest
Avenue, approximately two milesfrom Detroit'sdowntown businessdistrict. Builtin 1977, theHall

of Justice can be described as utilitarian and outgrown.*® The building is not designed for children

14"National Council of Juvenile and Family Court Judges, Resource Guidelines, 24.

148project staff had varying perceptionsof thisbuilding, somebeing more critical than others. For instance, some perceived
thebuilding asbeing lesswell-maintained than others. Althoughtheavailability of comfortableand appropriatewaiting room
areasfor both children and adults appeared to be the primary problems, one project staff member observed that at |east referee
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and theinterior decor isstark. The waiting areas adjacent to hallways can be noisy, crowded. They
are full of harsh textures--brick and cinder block walls and metal bus terminal seating. Attorneys

have astarkly furnished room to meet with other attorneysin between hearings.**

No play areasfor
children or child-friendly interview rooms exist. In addition, most respondents expressed concern
that heating and air-conditioning systems in both the old and new buildings were constantly
malfunctioning.™®

Referee courtrooms are small and uncomfortable. Because courtrooms are opened to the
public and participants (e.g., parties and witnesses) involved in different cases may be in the
courtrooms at the same time, they can be quite crowded. This is especially problematic when
children must testify in court. A court hearing was observed in which avery young girl had to testify
about sexual abuse perpetrated against her. It appeared to be the first time this issue had been
addressed in court. The referee's courtroom was filled to capacity. One could sense the extreme
discomfort, pain and embarrassment of the girl as she found herself sharing her abusive experience
in front of so many strangers. Because of the courtroom’'s small size, court participants, witnesses,
and otherswere"on top of her" asshetestified. Likewise, referee officesare also very small, barely
able to accommodate a desk and possibly a child who may have to be interviewed in chambers.

Judges' courtrooms are more spacious than those of the referees. Each judge courtroom has
aeight person jury box. Thejudges' offices, adjacent to their courtrooms, though for the most part
windowless, were much larger than those of the referees.

A tour of the casefileroom revealed arelatively large storage space with court staff's desks
interspersed throughout the room. Also sharing this space were staff involved in the issuance of
service of process.

Space is at a premium and should judicial staff increase in the future, there will be an

insufficient number of courtrooms. It was the consensus of most court personnel and others that

courtrooms seemed nicely furnished and had the appearance of a courtroom (in some jurisdictions outside of Michigan,
referee courtroomsdo not have ajudicia appearance; they may have atablefor thereferee’'s bench and create an atmosphere
of greater informality).

“The Court Crier (August 1996), a courthouse newsletter for lawyers, announced that a"new and improved attorney
lounge" was under construction with an anticipated completion date of early September 1996. The articleindicated that the
current attorney lounge would be turned into staff offices.

18|n fact, during project staff's site visit this summer, the “old” building housing the juvenile court register's area did not
have air-conditioning. The offices were stifling and not conducive to productive work.
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more spacewas needed for all court personnel, especially as casel oad demands grow and courthouse
space is used for specia and other programs relevant to juvenile court proceedings (e.g., Families
First, CASA, division to collect out-of-home care payments).

Several individualsinterviewed voiced concern about their personal safety inthe courthouse
and neighboring vicinity. One court employee related two incidents in which a referee and an
attorney were seriously injured on or near courthouse premises. In one case, abelligerent parent hit
areferee in the face with a brick causing a disabling injury; in the other, an attorney leaving the
courthouse was robbed at gunpoint and shot in the face. Not only must participants in this
courthouse face the anger that may erupt when juvenile courts deal with family violence, they must
deal with the reality of working in a relatively "high crime" area of Detroit. After a study was
completed on courthouse security, some court personnel perceived security as "much better than it
was." The genera public may use only one entrance to the courthouse which is guarded and must
go through ametal detector and have their bags searched manually. At thistime of thesitevisit, the
baggage detector was not operating.

Attorneysarerequired to present acurrent bar card. Most courtrooms appeared to belocked
at al times with court officers controlling access.

However, a number of security issues should be noted. Although project staff observed
armed officers at potential access points in the "new" building, one staff member noted a back
entrance unattended and propped open. Moreover, the potential for violence was observed in one
courtroom when a parent appeared to be "high" on some substance.

Though judges have armed officers in their courtrooms, referees do not. Referees did
indicate that if they believed violence might erupt during a proceeding, they could arrange to have
armed personnel in their courtrooms. They also have buzzersin their courtrooms if an emergency
arises and law enforcement assistance is required. Moreover, a judicial officer's calendar may
require him or her to transition between delinquency and abuse cases on the same day mixing

delinquent and nondelinquent children in the same courtroom and waiting area.
Roscommon County

Almost all individuals interviewed stated that the Probate Court was in need of better

facilities. The probate courtroomisfar too small. Thereisinsufficient spacefor ajury box. If more
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than two attorneys appear on behalf of the parties, which is often the case, there is no room for all
attorneysto sit at counsel’ s table, let aone with their clients next to them.

Project staff observed this insufficiency of space while attending an abuse and neglect
preliminary hearing. The courtroom was overflowing. At least four attorneys were present for the
parties, in addition to their clients and witnesses. Attorneys who were making legal arguments on
behalf of their clients were forced to make their presentations to the court from the audience. Itis
hard to imagine attorneystrying acontested trial in which they would need to have desk spaceto take
notes, have ready access to their files, and be in close proximity to their clients for consultation
purposes.

During project staff's visit to Roscommon County, they did not encounter the crowded
waiting rooms that one might see in an urban area. However, an area did not exist for children to
wait or consult in private with their attorneys. The probate court waiting room areawas actually the
hallway leading into the courthouse. Thereisalso no conference areafor the attorneysto negotiate
case settlements.

Regarding courthouse security, no guards or metal detectors sit at entrance ways. Project
staff did not get the impression from the probate court judge, court staff or others that security isa
concern. Should court personnel have concerns about potential violencein the courtroom, a bailiff
can be called. The judge has access to an emergency buzzer at the bench. During court hearings,
the door to thejuvenile court hearing roomisusually locked. Accessto the courtroom can be gained
through the court office.

Additional file storage space is needed. Space for files might be increased to some extent
if thecourt installed lateral files, asopposed to the " stand up” filescurrently in use. Court personnel

also related that problems exist with the building's heating and air conditioning systems.

Jackson County

The courthouse is housed in abuilding constructed in thefirst half of the twentieth century.
Two small courtrooms are located on the second floor of the building, along with the judge's
chambers and small offices for the referees. Prior to a recent decision to proceed with court
consolidation and physical integration of juvenile court operations into the circuit court facility, a
substantial renovation was planned for the juvenile court building, including improved access and

central air-conditioning. The second floor, containing the two small courtrooms, judges chambers,
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and offices for the magistrates, was partialy renovated before the decision was made to move the
court.

The small courtroom is set up like a conference room and is used primarily by the referee.
Space is limited in the larger courtroom. Counsel tables are very close together, and there is
inadequate room to comfortably seat all partieswhen both parents are present with separate counsel.
There is a single waiting room on the ground floor away from the courtroom. Upstairs, the only
waiting space consists of benchesand chairsinanarrow hallway. No formally designated attorney-
client conference rooms or rooms reserved for use of social services staff exist. Though not ideal,
most individualsinterviewed indicated that they usually can find an empty officeto meet with clients
or other parties.

File storage space appears to be inadequate in the register's office. Files are stored in
unlocked file cabinets in the open office. The court does have an automated records system.
However, juvenile cases have been entered into the system only since mid-1993. The information
included in the automated docket at thispoint islimited. Casesfiled prior to that date are added to
the database only when an event such as areview occurs. A tornado warning during the site visit
emphasized how vulnerable the paper records potentially are to disaster, as well as unauthorized

access in the current environment.
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XV. CONCLUSION

The timely implementation of permanency plansisimpacted by numerous factors, such as
court calendaring, case flow management, access to competent counsel, reasonable caseloads for
judiciary and attorneys, and the quality and effectiveness of proceedings. Adherence to the above-
stated recommendations, aswell asbeing cost-effective, will make apositive differenceinthelives
of children by diminishing thetimethey spendinfoster care or other out-of-home placements. Their
implementation will guarantee that all children who are victims of abuse and neglect will become
members of loving families as quickly as they deserve.

Asthis assessment shows, Michigan probate judges and other court participants have been
leaders in the area of juvenile court reform and have implemented court practice, policy and
procedure that are models for the nation. Those influencing the establishment of a unified family
court system in Michigan must ensure that those aspects of its probate court system that work well
for children and families be preserved and that recommendations for improvements in the system
beimplemented. Thevision of the Binsfeld's Children's Commission has equal applicability to this
court improvement project:

The Commission envisions Michigan as astate where the best interest of childrenis
the highest priority, as reflected in the allocation of funds and the organization of
resources and responsibilities for services to children and families; where programs
for children are readily identified and accessed, and have as their primary purpose
helping assure children a safe, secure, and holistically nurturing environment.™*

®1Binsfeld Children’s Commission, In Our Hands, 2.
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XVI. SUMMARY OF RECOMMENDATIONS

RECOMMENDATION 1.
The Michigan Supreme Court and SCAO should ensure that a direct calendaring system of
case assignment in child abuse and neglect cases be established and maintained in all counties. 22

RECOMMENDATION 2.

TheMichigan Judicial Instituteand SCA O should devel op and implement training for judges
and referees at the time they are elected, appointed, or assigned to the bench, and periodically
thereafter. This training should be mandatory for al judges and referees, as well as court
administrators and other court personnel and should focus on permanency planning issues. .. 25

RECOMMENDATION 3.

To ensure the timely and expeditious implementation of permanency plans, all courts
handling abuse and neglect cases should have written policy and procedures governing timely
hearings and decision making that mirrors Michigan's statutory mandates. ............... 32

RECOMMENDATION 4.

Tracking systems should be implemented in all courtsin which appropriate court personnel
are designated to track the amount of time it takes a case to proceed through various stages of child
neglect and abuse proceedings, identify the reasonsfor delay, and move court personnel and parties
toamoreexpeditioushandlingof acase. ............. i 32

RECOMMENDATION 5.

The recommendations of the Michigan Probate Judges Association are incorporated herein
and should be adopted. "The Michigan Probate Judges A ssociation believesthat reforms should be
put in place which would result in closer monitoring of compliance with time limits and that steps
can be taken to expedite termination cases that are appealed...." The Association "support[s] the
following actionsbeing takento reduce delaysin receiving appeal opinionsintermination of parental
rights cases:

1. Restructure Court of Appeals reporting system to assure that:

a The Probate Court is notified when time limits on appeal s of termination of
parental rights cases are not met.
b. The Supreme Court receives necessary reports to assure adherence to time

limits by all courts.

2. Revise the Court Rulesto require that the local Probate Court and interested parties
receive:

a Affidavits of service by court reporters for filing transcripts.

b. Correspondence between attorneysand the Court of Appealsof delaysintime
limits and filing of briefs.
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3. The Supreme Court review how expeditiousy termination cases should be heard and
review al timelimitsin the Court Rules on appealsasto their reasonablenessaswell
asthestrength of the existing sanctionsand, if appropriate, make necessary revisions
of the Court Rules.

4, Michigan Probate Courts should devel op methods to:

a Place a higher priority on the completion of transcripts and expeditiously
send the lower court record to the Court of Appeals.

b. Improve the appointment of counsel process to assure that attorneys comply
with the time limitsin the appealsprocess.” ..................... 39

RECOMMENDATION 6.

The SCAO should ensure that as statewide court reorganization is implemented, court
proceduresand practicesthat areinstrumental in diminishing delaysin child abuse and neglect cases
aremaintaiNed. . .. ... e 42

RECOMMENDATION 7.

The SCAO should work with those minority of probate courts that are not scheduling
individual casesfor adate and timecertain. The SCAO should issueareminder to al probate courts
of the applicability of MCR 8.116 “ Sessions of the Court” to the handling of child abuse and neglect

RECOMMENDATION 8.
Pretrial conferences should occur in cases in which the parties anticipate a contest so that
issues for litigation can be clarified and appropriate time set aside for thetrial of thecase. ... 42

RECOMMENDATION 9.
The SCAO should ensure that the judiciary and the bar are aware that case adjournments
should be granted in child abuse and neglect casesin only the most exceptional of circumstancetb

RECOMMENDATION 10.

In order to diminish adjournments, county practices addressing the identification of and
service of process on fathers, especially FIA practices, need to be more closely examined to
determine how fathers can be better identified and served early in the court process. ... .... 45

RECOMMENDATION 11.

Policies and practices should be implemented that guarantee that attorneys for the parties
(FIA, child, and parent) are appointed before the initial removal and non-removal preliminary
NEAIINGS. . . .o 45

RECOMMENDATION 12.

The SCA O should devel op aconsistent method of file management, including an automated
record system, for useby county courts. ............ . .. e 51
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RECOMMENDATION 13.
The SCAO should work closely with each county court to evaluate whether each court is
utilizing its existing computer technology as effectively as possible for the tracking of cases. 51

RECOMMENDATION 14.

SCAO policy should be implemented to require that each county court produce a uniform
quarterly report for submission to the SCAO, the bar and public detailing case tracking information.
........................................................................... 51

RECOMMENDATION 15.

Sufficient funding should be appropriated for the purchase and installment of computer
software and equipment necessary to upgrade or make uniform existing county case tracking
S IS, . o e 51

RECOMMENDATION 16.

The SCAOQ should train judges, local administrators, and other appropriate court personnel
on the implementation of an automated tracking system to ensure that a high level of expertisein
data management is maintained. Tracking systems should be utilized so that appropriate court
personnel or a permanency planning committee are designated to monitor caseflow. ....... 51

RECOMMENDATION 17.

All courts presiding over child abuse and neglect cases should implement procedures that
guarantee that each child and parent are appointed trained and skilled attorneysin advance of initial
preliminary hearings and who will continue representation to each child and parent until a plan of
permanency is implemented (e.g., adoption, reunification, permanent custodia placement).
Attorneys for children and parents should be recruited and selected in part for their skill and
knowledge in law and fieldsrelevant to childwelfare. ............. ... ... ... ....... 56

RECOMMENDATION 18.

The Michigan Bar and the SCAO should work with courts to develop models for use when
courts contract with attorneysto provide legal servicesto parents and children in abuse and neglect
cases. Thecontractsshould incorporate provisionsaddressing the attorney's obligationsto theclient
and standards for reasonable attorney casel oads taking into consideration the need for out-of-court
CaSE PreParatiON tIMe. ... e 56

RECOMMENDATION 19.

Recommendation 47 of the Binsfeld's Children's Commission should beimplemented. This
recommendation provides: "Juvenile Courts in each county shall be assigned specialized, highly
trained, permanent prosecutors/attorneys general to represent FIA at all stages of abuse and neglect
cases, beginning with the filing of the petition to remove the children from the home. The Family
Independence Agency will expand the pilot project that isproviding fundsto prosecutorsto increase
their ability to represent the FIA except where aconflict of interest arises.” .............. 57
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RECOMMENDATION 20.

The FIA or its agent should be represented by reliable civil counsel at al stages of child
abuse and neglect proceedings. Michigan's statute and court rule addressing attorney services for
the FIA or itsagent refersto a prosecuting attorney serving asa“legal consultant” tothe FIA. MCL
712A.17(5), MCR 5.914(B)(1). Inorder to ensurethat the FIA isassured of adequate representation
in child abuse and neglect proceedings, the above-cited statute and court rule should be modified to
clarify that the prosecuting attorney or assistant attorney general isto act asthe FIA or its agent’s
“attorney” in child abuse and neglect proceedings. . ..........cco i 57

RECOMMENDATION 21.
The practice in some counties in which FIA workers are responsible for drafting the initial
abuse and neglect petition should be modified to delegate this responsibility to the FIA attorneys7

RECOMMENDATION 22.

The recommendation by the Michigan Children's Ombudsman that MCL 712A.17¢c(7), the
statutory provision addressing the case preparation obligations of the child'sattorney, should not only
be" better enforced," but " should also be amended to specifically requirethat the child(ren)'sattorney
meet with the child(ren), at least once before each proceeding or hearing” should be adopted. 58

RECOMMENDATION 23.

Public Act 204 that "requires the Ombudsman to investigate and report alleged infractions
about attorneyswho engagein adoption” should be amendedto"...require the Ombudsman to report
violations of MCL 712A.17c(7) to the Attorney Grievance Commission.” ............... 58

RECOMMENDATION 24.

Prior to appointment, all attorneyswho represent the FI A, children, and parentsin abuse and
neglect cases should berequired to undergo mandatory training on topicsrelevant to advocacy inthe
juvenile or family court forum and provide information to the court on their experience level. 58

RECOMMENDATION 25.
Therecommendationsasoutlinedin the Final Report of the State Bar of Michigan Children's
Task Force (September 21, 1995) should be implemented, including that:

The State Bar of Michigan adopt [the Final Report's] Guidelinesfor Advocatesfor Children
and distribute them to bench, bar and other interested persons throughout Michigan;

The Guidelinesfor Advocatesfor Children beimplemented by the organized bar, courts, and
individual attorneys representing children in Michigan courts for the improvement of such
representation; and

Law schools, Michigan Judicia Institute, Institute for Continuing Legal Education, other
lawyer training units, and the Michigan CASA Association use [the] Guidelines for
Advocatesfor Children asabasisfor training attorneys and others to advocate for children.

.................................................................... 59

RECOMMENDATION 26.
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The court, attorneys for children, and the organized bar should consider establishing
mentorship programs in which more experienced attorneys provide guidance to less experienced
attorneyson child advocacy practice. ... 59

RECOMMENDATION 27.

Recommendation 50 of the Binsfeld Commission Report should be adopted and expanded
upon. TheRecommendation states. "[The] FI A should work with Prosecuting AttorneysAssociation
of Michigan (PAAM) to ensure Michigan's public and private law schools have child
welfare/protection/juvenilelaw curricula™ Addedto it should be the statement that other Michigan
child and parent legal advocacy groups should also participate in curricula development to ensure
that subjects relevant to the representation of parents and children are covered.

Attorneys for children must aso be knowledgeable of Michigan's statutory
requirements for children's attorneys, the State Bar of Michigan Children's Task
Force's "Guidelines For Advocates For Children in Michigan Courts," and the
American Bar Association's "Standards of Practice For Lawyers Who Represent
Childrenin Abuse and Neglect Cases," approved by the American Bar Association's
House of Delegateson February 5,1996. . ........ ... 60

RECOMMENDATION 28.
Attorneysrepresenting children and parents should receive compensation that is reasonable
and commensurate with the amount and complexity of work involved in child abuse and neglect

RECOMMENDATION 29.

Compensation systems should not be utilized that provide disincentives to fulfilling
responsibilities mandated by statutes, codes of professional responsibility and other standards (e.g.,
annual, "NO Case Cap" CONIACES). . . ..o\ttt ittt e ettt e 69

RECOMMENDATION 30.
Funding should be provided for the establishment of Court Appointed Special Advocate
(CASA) programsinall countiesinthestate. ............. ... ... i 70

RECOMMENDATION 31.

New programs should work closely with already existing CASA programs in the state to
establish policy and procedure related to the recruitment, training, screening and monitoring of
CASA VOIUNBEN S, ..ot e e e e e e e e e e 71

RECOMMENDATION 32.

In order for hearings to be effective, the SCAO should develop caseload standards for the
judiciary modeled after the formula developed in the Kent County study. ................ 73
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RECOMMENDATION 33.
Thejudiciary’ s staffing resources should be carefully evaluated as aunified family court is
established in Michigan. . ......... .. . 73

RECOMMENDATION 34.
The impact on caseload of recent changes in delinquency laws needs to be examined. 73

RECOMMENDATION 35.
All judgesand referees handling abuse and neglect cases should familiarize themselveswith
the Resource Guidelines rational e supporting lengthier court proceedingsin routine or non-contested

RECOMMENDATION 36.

Courts should require the assigned caseworker to submit a comprehensive report on the
progress being made toward the implementation of the case permanency plan. A statuteor court rule
should be enacted which mandatesthat these reports be submitted to the court, the parties' attorneys,
and unrepresented parties at least seven days prior to the scheduled hearing. Courts should monitor
the submission of reports and impose appropriate sanctions for any failure to submit areport in a
MY MaNNEr. . . 85

RECOMMENDATION 37.

Judges and referees handling abuse and neglect cases should ensure that assigned
caseworkersare present for all court proceedings and encourage and mandate the attendance of age-
appropriate children. ... ... . 87

RECOMMENDATION 38.

In addition to thetraining recommended previoudly inthisreport, judgesand referees should
receive specific training on the Resource Guidelines, in particular the nature and content of
preliminary hearings and permanency planning revViews. ..............ouieienenan.n.. 89

RECOMMENDATION 39.

In order to ensure that the removal of children from their families is the most appropriate
plan, courts must issue orders as to whether the FIA or its agents have made or should make
“reasonable efforts’ to prevent removal through the provision of adequate family preservation
servicesat al preliminary removal hearings. . .. ... i 89

RECOMMENDATION 40.

Michigan's system for funding foster care and other servicesto children and families should
be evaluated to modify those aspects of the system that create financial disincentives to making
negative findings of reasonable efforts. .......... ... . 89

RECOMMENDATION 41.

The following recommendations of the Children’s Task Force of the State Bar of Michigan
should be adopted:
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. Implement aflexible funding mechanism that allowsthe court servicesto follow the
family;

. Overhaul existing funding statutes so that they are driven by the best interests of the
child and not fiscal implications, so that issues such as the following are addressed:

1 Amend existing law so that the reasonable efforts
determination required by federal mandate does not
carry afinancial penalty to the county when the court
finds that reasonable efforts have not been made;

2. Amend existing law so that treatment plans and
placement decisionsareindependent of considerations
regarding funding sources and the parent’ s economic
CIFCUMSIANCES. . . it ittt e e ettt e e e et 90

RECOMMENDATION 42.
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